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BACKGROUND
In March 2015, the New dersey Suprers Court reinstated the
courts "as the forum of first instance for evaluating municipal

compliance with Mount Laurel obligations." 1In re N.J.A.C. 5:95 &

2197, 221 N.J. 1, 20 (2015) ("Mount Laurel I¥"). The Supreme
Court directed the trial courts both te sstaklish the present
affordable heousing obligations for New Jersey's municipalitiss
and to certify murnicipal plans to meet thgse cbligations through
declaratory judgment acticns. Id. at 24-29,

Cn July 2, 2015, the Township of Branchburg {"Branchburg")
filed a complaint seeking declaratory judgment and a judgment of
compliance and repose. Branchburg was a "participating"
municipality in the third round, mearing that it had submitzed a

housing plan to CORBH, but had not received yet substantive

certificaticn. Complaint 9 55; see Mount Laurel IV, 221 N.J. at

22. On Cctober 8, 2015, this Court granted temporary immunity
from builders' remedy lawsuits to Branchburg, and on Bpril 15,
2016, extended the immunity to July 21, 2016.

On or abeut April 14, 2016, Fair Share Housing Center
["EFSHC") submitted a motion for summary iudgment on compliance
and gap issues. The Omnibus Case Managenent Order %2 provides
that "[alny and all responding briefs shall be filed and zerwved
no later than May 6, 2016." Omnibus Case Management Order #2
("Omnibus Order #2"), 1 16. This brief serves as Eranchburg's
oppesilbion to FSHC's summary judgment motion., Branchburg's

response o FSHC's statement of material facts is set forth in a

separate document filed herewith.

l6nl-43Tals Hay 3, 201§



ARGUMENT

A. The declaratory judgment procedure tests constitutiocnal
compliance and allows trial courts discretion in determining
compliance.

The purpose of the declaratory Judgment crocedure in Mount

Laurel IV is to evaluate constituticral compliance with

affordable housing obligaticns for the third round. While the

process "seeks to track the processes provided for in the" Fair

Housing Act of 1985 ("FHA"), N.J.S.A. 52:27D-301 +o =325, 1K

Lests compliance with the constitution rather than with the FHA.

Lyl i}

See Mount Laurel IV, 221 N.J. at 34 \lssuing order "allowing

civil actions concerning municipalities’ compliance with
constituticnal affordable housing ohligations teo proceed in the
courts") femphasis addsd),

The constitutional obligaticn prohibits municipalities from

their zening ordinances te "exclude heousing for the pocr.'" So.

Burlington Cty. NARCP v. Mount Laurel Twp., 22 N.J, 158, 295

{1283} ("Mount Laurel II"}, Municipalities are required to affor

4
o

"a realistic opportunity feor the constructicn of [their] fair
share of the present and prospective regicnal need feor low and
moderate income housing" as 2 constituticnal chligation. Mount

Laurel II, 92 N.J. at 204-05.

In Mount Laurel IV, Supreme Court recognized that the FHA

and prior COAH regulaticns provide guidance in meeting the

corstitutional obligatien. It held that "where appropriate, ™ th

i

courts should use processes "that are similar to those which

would have heen available through CCAH foar the achievement of

n

substantive certificaticn. Mount Laurel IW¥, supra,; 221 N.J. at

2
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Z23. The Supreme Court held that trial courts are given the same
1

discretion as COAH and that they "sheuld employ flexibility in

assessing a town's compliance ...." Mount Laurel IV, supra, 221

B. The trial court may allow municipalities the bonus credits
provided for in the N.J.A.C. 5:93 {("Second Round Rules"} as weall
as bonus credits provided for in N.J.A.C. 5:97 ("Third Round
Rules"} .

In its summary judgment brief, FSHC argues that Mount Laursl

IV reqguires the use of the honus structure of the Third Reound
Rules in its entirety, and that trial courts may nct use the
bonus structure of the Second Round Rules at all. FSHC Br., pb.
5-9. However, contrary to FSHC's argument, the Supreme Court
never barred trial courts from allowing the bonuses established
in the Seccond Rcund. If the Supreme Court intended to bar the
use cof the Second Round benus structure, it would have said so
expressly. Instead, 1t allowed trial courts discretion to use

whatever combination of bonus rules could secure "prompt

voluntary compliance from municipalities ...." Mount Laurel IV,

221 N.J. at 33-34., Specifically, the Supreme Cour:t held as
follows:
1} Trial courts may not sancticn any "expressly disapproved

practices from COAKE's invalidated Third Found Rules,"

Mcunt Laurel IV, 221 W.J, at 33.
2) Trial courts should not "create an alternative form of

statewide administrative decision maker for unresolved

LebL-47VIair May L, ZOLE



policy details of replacement Third Round Rules ..,."

+

Mount Laurel IV, 221 N.J. at 29,

Lud

Trial courts may allow bonus credits established by the

Third Round Rules for extensicns of afferdability controls,
units affordable to the very poor, and units that comply

witn the Third Round reguirements for "Smart Growth" and

"Redevelopment” credits. Mount Laurel IV, 221 N.J. at 31-
2
4} In evaluating cempliance, trizl courts may axercise the

same discreticon 'as COAH. Mount Laurel IV, 221 N.J. at 32.

The Supreme Ccurt had previously held that "the methodcology
of pricr rounds is a proven methed of creating a substantial

amcunt of affordable housing." 1In the Matter of the Adepticon of

M.J.2A.C. 5:%6 and 5:%7 by the New Jersey Council on ERffordable

Housing, 215 WN.J. 578, 608 [(2013). It upheld an Appellate
Divisicn decision ordering CO&H to uss prior rocund methodeclogy in
adopting Third Round Rules. Id. at 620. Therefore, a5 part of the
trial courts' considerakle discretion in evaluating compliance,
they presumzably may allow Second Round bonus rules, and have

discretion to use the Third Round bonuses consistent with the

Suprems Court's directicn in Mount Laurel IV.

Bonuses must be considered in light of the purpose of the
declaratory judgment procedure, which is to "encourage[] and
reward voluntary municipal compliance™ and provide an alternative

to builders' remedy lawsuits. Mount Laurel IV, 221 M.J. at 4.

Bonuses encourage towns to approve affordable developments

ST R May =, 201%§



because the bonuses assist the municipalities in rneeting their
affordable housing obligztions.
The Bupreme Court alsc did not bar the trial courts frem

cembining beth Second Round and Third Round credits. As leng as

(T

combining both types of credits encourages the provisions of
affordable units, such combinations sheould ke permitted. For
example, the Supreme Court held that trial courts may allow
credits for each "'low and moderate income for-zale housing unit
that [wals subject to affordability controls that [welre
scheduled to expire ... if the affordability controls [we]re

s

extended 1n accerdance with' N,J.2.C. 5:80-26. 390 N..7. Super. at

Bl-g4." Mount Laurel IV, 21 N.J. at 21 f{internal citation

omitted]. Externding affordability contrcls should ke encouraged.
The Appellate Division held that "[elzxtending affordability

contrels con existing housing

prevents the loss of much needed
affcrdable housing. MNothing in Mount Laurel IT or *he FHA
prohibits CORH from adepting this technique, and ISP makes no

convincing argument that [the credit] is arbitrary or

unreasonable.” In the Matter of the Adopticn of N.J.A.C. 5:94 and

oy

2:95 by the New Jersey Council cn Affeordable Housing, 39%C N,
iy o ¥ o : d

Super. 1, 84 {(App. Div. 2007), cert. denied, 192 N.J. 72.
Because extending affordability controls prevents the loss of
affordable housing, the Court should allow this credit even if
towns alsc sesk credits under the Szcond Round Rules.

Thus, the trial court should allow apply ococnusses in the
Second Round Rules {as set forth in Branchburg's compliance brief

dated 2pril 15, 2016), as well as the Third Reound bonuses to the

Ln
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extent indicated by the Supreme Court in Mount Laurel IV. Such

A

credits are rationally related to the goal of censtructing

affordable housing because they esnccurage the actual preoducticn

of such housing.

C. The Court should allow municipalities to exercise discretion
in determining what percentage of family housing and very low-
income units should be made available to families, and what
percentage of affordable housing should be rental units.

FSHC argues that half of a municipality's fair share mus: be
met with family hcousing and half of very low-income rental units
should be available to families. FSHC Br., pg. 10 (citing
N.J.A.C., 5:37-3.8). These restricticens were not addressed by
the appellate courts, deprive municipalities of flexibility in
providing housing most appropriate for their cecmmunities, and are
net necessary for constitutional cempliance. See, e.g., Hills

Dev. Co., ¥. Bernards Twp., 103 N.J. 1, 25 (1986} [upholding

conatitutienality of FH&, which did neot then irclude thess
requirements) . Therefore, this Court need not feollow those
regulations.

FSEC argues that trial courts sheould fellow M, J A.C., 5:097-
3.% because: (1) families with children are the primary intended
neneficiaries of the Mount Laurel dectrine, and (2} CORH
interpreted N.J.5.A. 52:27D-302h as reguiring that half of all
units be open to families and that interpretaticn sheould be
entitled to deference, FSHC Br., pg. 10. The Third Round Rules

define "family unit" as "a self-contained residential dwelling

unit with 2 kitchen, sanitary facilities, sleeping quarters and a

16z1-47faly Moy b, CEUIR
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private entrance, which is available tc the general public and

net restricted to any specific segment of the population."

£

N.J.A.C, 5:187=1.4 (definiticns].

However, as FSHEC acknowledges, the Mount Laurel doctrine is

not only intended to kenefit families with children. Eather, the

doctrine is concerned with the "preper provisien for adeguate

s of people ...." Scuthern Burlington

]

housing of all categori

County N.A.A.C.P. v. Township of Mount Laurel, 67 N.J. 151, 179

(119753) {("Mount Laurel I") (emphasis added). &ll categeries of

people include senior citizens. See Taxpayers Ass'n of Weymouth

v, Township of Weymouth, &0 N.J. &, 5C {1976). It also includes

persons with special needs, an important category for ranchburg
a5 the home cf the internaticnally known Midland Schogl for
persons with developmental disabilities.

Second, contrary to FSHC's claim, N.J.S5.A. 52:270-302h dees
rot require COAH to adopt s reguirement that 50% of housing be
for family units. CORH may have discretion to adept such a rule,
but that is not the same as a reguirement that it adopt such a
rule. Courts apply de ncvo review tc an agency's determination
ol a strictly legal issue, especially one that dces not require

specialized expertise. 3See, e.g., Education Law Center v. lew

Jersey State Bd. of Educ., 438 N.J. Super. 108, 115-16 {App. Div.

2014} . The portion of the FHA cited by FSEC does not require 50%
housing for family units.
It is true that the Appellate Division invalidated & Third

Found Rule that allowed municipalities toc age restrict 59% of new

affordable housing units. In re Matter of Adoption of N.J.A.C.

-1

laal-47Tals Hay b, TO1A



2:94 and 5:55, supra, 390 N.J. Super. at 79-80. It held that

"the prior age-restricted cap of twenty-five percent should
remain in place pending further agency action." 1d. Thus,
unless it recelves a waiver, presumably, a municipality cannot
receive credit for age-restricted units that exceed 25% of its
ooligation. This restriction suffices to ensure that
municipalities do not go too far in restricting heusing to senior
citizens.

Both the Second and the Third Round Rules require a minimum
of 253% of the prospective need chkligation to be met with rental
housing. N.J.A.C. 5:93-5.15(a)y N,J.A.C. 5:97-3.10{k). The
Third Round Rules also provided that half of that rental
cbligation must be met through rental homes available to
families., N.J.A.C, 5i87-3.4(b). I1f CORH were still
functioning, the Second Round Rules would still be in effect,

while the Third Round Rules would not be., Compare N.J.A.C. 5:03

with N.J.A.C. 5:97,; Therefore, the Court should not regquire
that half cf the rental obligatich be met through homes available
to families. Rather, the Courts should allow municipalities
flexikility in determining how best to meet demand in their
communities. The Courts' obligation is to enforece the Mt. Laurel

constitutional obligation, not the FHA or CCRH's regulations.

D. Municipalities should have flexibility in determining whether
13 percent of their affordable housing obligations should be
affordable to very-low income households.

FSHC argues that in 2008, the Legislature revised the FHA to

require that 13 percent of the municipal fair share to be met

Lebl-27Iais HMaw B 2014



with very low income housing. FSHC Br., pg. 11 {citing N.J.8.A.
52:27D-328.1). These units may contribuze to the minimum 50

percent of housing units in esach plan that are required to he

(]

afferdakls to low income households. Bk ol B

[N}

$03-2,

[+

3 ESHEC
further argues that half of this 13 percent must he available *o
families; the remaining half can serve very-low-income people

with special needs and seniors,

Til

In respense, Branchburg simply pcints cut *hat the Court
evaluating constitutional compliance, no: compliance with the
FHE, and as long as plans afford & "realistic opocrbunity for the
censtruction of its fair share of the present and prospactive
regional need for low and moderate income housing”, they should

be upheld. Mount Laurel II, 92 N.J, at 204-05.

E. The trial courts have discretion to allow municipalities to
supplement N.J.A.C. 5:80 if doing so will inecrease affordable
housing.

[n 1ts brief, FSHC argues that the trial courts sheuld apply

(]

the Uniform Housing Affordability Controls ("UHAC™), M. A E
5:80 in evaluating compliance. FSHC Br., pg. 3. Branchburg
notes that in some respects the UHARZ are flawed and may reguire
municipalities to provide housing to persons who are not truly in
need, For example, applicants may be defined as low or moderate
income, yst have significant assets that are undervalued oy the
UHAC. Such assets could be used to meet the applicants’ housing
needs,

For example, ths UHAC provide thas assets "neot sarning a

verifiable income shall have an arnual imputed interest income

Takhl-47tal: Fay 5



using a current average savings interest rate." N.J.A.C. 5:80-
26.1e({k) 3. Yet the currert savings interest rate iz under cne
percent, which may undervalue an asset whosze sale could be used
to provide housing., Further, the UHAC do not require
recertification. Thus, a person living in affcrdable housing
could have a salary increase or accrus substantial aszets. L=
part of their discretion, trial courts should permit
manicipalities to adopt rules that may add to the UHAC as a
permissible means of ensuring that only those sulxject to the Mt.
Laurel constitutional mandate occupy affordable housing, To do
otherwise will result in limiting access to affoardable housing te

those in need.

F. The issue of the 1,000 unit cap should be deferred.

the pericd from 1932 through 2025, an assumption not necessarily

shared by Branchburg since the FHA envisicned discrete ten year

pericds. E.g. N.J.8.A. 52:27D-307(c) (1) [present and prospective

need shall be computed for a ten-year period); 52:27D-

313 {a) (substantive certifications are for ten-year periods).

The FSHC contends that the municipal obligatiern for 19%99-2025 is
capped at 2,600 units, while the municipalities contend that it
should be capped at 1,000 units. The FHEA provides as follows:

No municipality shall be required to address a fair
share beyond 1000 units within ten years from the grant
of substantive certification, unless it is
demonstrated, fcllowing objection by an interssted
party and an evidentiary hearing, based upen the facts
and circumstances of the affected municipality that it
15 likely that the municipality through its zoning
powsr could create a realistic cpportunity for more

10
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“harn 1000 low and moderate ingomes units within that
Ten-year pericd.

N.J.8.A, 52:27D-307 {e}.
Judge Wolfson held that the 1,000 unit cap must be adjusted

tc account for the 26 vear period. In re Hous. Element for the

Twp. of Monrce, 444 N.J. Super. 163 (Law Diwv, 2015) ("Monros

Decision").

On the cther hand, Judges Trecncone and Ford held that the
statute should be read accerding to its clear language that "no
runicipality i= to have a fair share ckligzstion beyond 1000 units

in any ten {10} cycle." In re Declaratory cudgment Actions Filed

by Various Municipalities, County of Ocean, Docket No. QCN-L-

2640-15 (Law Diwv, Ocean Ccunty, February 8, 2016) ("Ocean County
Decisien™) FSHC Br., Exh. C, pg. 24. Thus, Judge Troncone held
that the ckligation going forward through 2025 is capped at 1,000
units, Id.

Ir Mercer County, Judgse Jzcobson found that an “analysis of

the 1,000-unit cap issue may very well be intertwined with

questions regarding methedology.” In the Matter of the

Epplication of the Township of East Windscr, Docket Ne. MER-L-

1522-15 (Law Div., Mercer County, HNovember 19, 2015) ("Mercer
County Decisien®}, FSHC Br., Exh. A, pg. 7. Therefore, she
deferred decision on the issue until a later date, in part,
because "the court may reguire expert input to determine whether,
for example, the inclusicn of the requlatery 'gap pericd' would
result in any double counting." Id. The FSHC agrees with this
decision and urges the court te "withhold decisicn on [the] issue

¢f the 1000-unit limitaticn for a later day ...." FSHC Br., pg.

13
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1. Alternatively, the FSHC argues that the cap shcould be
enlarged to 2600 units,

Branchburg agrees that the issue of the 1000-unit cap is
intertwined with gquesticns regarding methodology and should not
e decided on this summary judgment mection. If the Court is
going to decide the issue on this metion, it should cap the
cbligaticn at 1,000 units for the next ten years, because that is

consistent with koth the language of the FHA and with the Supreme

Hh

fordable

5

Court's cencern that e

=

ousing cbligaticns not radically

transform municipalities, Mount Laurel II, 22 N.J, at 280.

G. There is an issue of fact asz te whether there are affordable
housing obligations for the "gap periecd.”

FSHC «c¢laims that an affordable housing obligaticn

¥ =y

accrued for the period from 1929 through 2015 that must ke
added to Branchburg's prospective need chligation for 2015
through 2025, Expert Econsult Solutions ("Ecenszsuli") denies
that there 15 an obligation for the '"gap"™ pericd.
Certification of Mark Anderzon ("2Znderson Cert.™), Exh. A.
(Bconsult Selutions, Inc., Analysis c¢f the Gap Pericd (1999-
P2 i e R

Kinaey and Econsult disagree about whether calculating
obligations for the gap pericd entails double counting.
Therefore, the issue of whether and to what extent municipalities
should ke responsible for gap pericd obligation is an issue cf
fact and 1s not appropriate for decision on summary judament.
Indeed, FEHC contends that Econsult's position is "factually
incorrect, as a basic lcck at the Census data Econsult cites

12
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shows." FSHC Br., pg. 19. FSHC is asking the Court to make a

finding of fact rather than a conclusicn of law; the factual

disputes cannct be resclved on summary judgment.

H. There is an issue of fact with respect to how te calculate the
"gap" period need, if any.

The Ocean County Decision found that there is a "gap" period
need and that the need should be "calculated as a separate and
discrete component of a municipality's fair share cbligation,"
FSHC Br., Exh. C, pg. 1B. FSHC claims that this holding is not
correct and argues that the “"gap" pericd should be part of a
single calculation., FSHC Br., pg. 21.

FEHC also acknowledges that the issue is nct appreopriate for
summary Jjudgment. It argues that,

[T]lc the extent the ccurt intends to zddress this issue
and censider reguiring twoe calculations, deing so
should be considered at trial, with expert testimony,
and shculd not ke the subject of pre-trial decisions.
The fact sensitive nature cof this issue does not permit
& surmary decision-making process.

FSHC Br., pg. 23.

Branchburg agrees that the issue iIs net appropriate for

o
o

L

summary judgment, especially since discovery is not complete and

expert depositions have net yet occurred. See, e.g., Jackson v,

(R

Muhlenberg Hospital, 53 W.J. 138, 142 {1369} (cautioning against

the grant of summary judgment on an incomplete record when the
ruling would have a broad-resaching social and legal effect).

Therefore, the issue should be deferred.

I. Branchburg should be allowed toc phase in its obligations,
including any cbligations for the "gap" period.

13
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F5HC alsc argues that the Court should not permit deferral
¢f part of the gap pericd need. FSHC Br., pg. 23. While
Branchburg does neot concede that it has an obligation fcr a "gap"
period, if the Court dees find such an obligation, then
Branchburg should be allowed to phase in the obligaticn in over a
period of Time.

Beth Judge Wolfscn in the Monrce Decision and Judge Troncone
in the Ccean County decision allowed phasirng. Judge Tronccne
held that "municipalities may petition the court to defer up to
50 percent of [their] 'gap' cbligation|s] to the fourth round.”

Ocean County Decision, supra, FSHC 3r., Exh. C., pg. 26. Judge

Wolfson held that "those units attributable to the gap period may
be provided in three equal installments of the next ten-year
cycles, starting with the ten-year pericd fecllowing their

anticipated 2015 grant of compliance." Monros Decision, supra,

444 N.J. Super., at 176.

Fhasing is constituticnally acceptable. The Supreme Court
approved of the phasing of a municipality's fair share cof
affordahle housing:

[t 15 within the power of tTrial courts to adiust the
timing of kuilder's remedies so as to cushion the
impact of Lhese developments on municipalities where
that impact weuld otherwise cause a sudden and radical
transformation of the municipality.

Mount Laurel II, 92. H.J. at 28B0. "The Supreme Cecurt
demonstrated its concern for the quantity of gconstructicn which

could occur within a short time." The Allan-Deane Corp. ¥.

Township of Bedminster, 205 N.J. Super. 87, 110 {(Law. Diw. 19B5).
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The expert repcrt provided by Kinsey initially placed
Eranchburg's ohligation at 1,000 units. A2s of the 2010 United
States Census, Branchburg had a population of about 14,000
persons and about 5,000 households. 2010 United States Census,
J.5. Gazetteer Files: New Jersey County Subdivision, U.5. Census
Bureau, wWww.census.gov/geo/rap-data/deta/gazetteer2010.html,

The obligation that Kinsey claims Branchburg owes would cause a
drastic trensformation on Branchburg, especially if most of the
units are cbtained through inclusionary zening, with five or more
market units for each affordable unit.

The Supreme Court never intended to impose such drastic

transformations on municipalities. In Mount Laurel II, the

Supreme Ccurt held that "“[tlhe Mount Laurel obligaticn to mest
the prespective lower incoms hcusing need of the region is, by
definition, one that is met year after vear in the future,
throughout the ysars of the particular proiecticn used in

calculating prospective need." Mount Laurel IT, supra, 92 N.J.

at 218-Z159. The Zuprems Court added:

We reassure all concerred that Mount Laurel iz not
designed to sweep away all land use restrictions or
leave our open spaces and naturzl rescurces prey to
speculaters. Municipalities consisting largely of
conservation, agricultural cr environmentally sensitive
areas will not be reguired to grow because cof Mount
Laurel, Mo forests or small bLowns need be paved over
or covered with high-rise apartments as a result of
today's decision.

Mo one community need ke concerned that it will be
radically transformed by a deluge cof low and moderate
income developments.
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We ... reassurs all concerned that any changes brought
abhout by this Jp_HlDR need nckt oe drastic or

des+ruccive. 0Our scenic and rural areas will remain
essentially sconic and rural, and our suburban
communities 'ill r»2tain their basic szuburkan character.

But there will be some change, as there must pe if the
constituticnal rlghts cf our lower income citizens are
ever to be protected.

Mount Laurel II, 92 N.J, at 219-20. ({(italics in originall.

In Bllan-Deans, the Law Division explained that "Mount
Laurel II does not provide a definition of radical
transformaticon. The common sense connotation is a rapid and
extreme change in existing ceonditions." 205 N.J. Super. at 111.
The Law Division further explained:

The court must measure the capacity cf the municipality
to abscrb that change within a specified planning
period. Implicated in that evaluation will be the
extent of reguired capital Improvements 5JPY &5 water,
sewer and roads. Institutional and service demands
such as schools, police and fire protection and
municipal government facilities must also be examined.
0f course, this capacity meassurement must also acccunt
for any unigue environmental or planning conditions
which might render a town parf1“ulhrlj sensitive to
sudden growth.

The Allan-Deane Corp., supra, 205 K.J. Super. at 111 [allowing

Bedmirster to phase in its affordable housing obligation). Thus,

shasing is & permissikle teocl and should be allowed.
= =]
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CONCLUSICHN

For the foregoing reascns, FSEC's motion for surmary

]

judgment should be denied.

WOOL5C0HN SUTPHEN ANDERSOR, F.C.

— N
Date: ,I\LM-\I" ) ZGJF L By : \ —3 _
J i

? S ANGerson
I0#: 261051872
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Woolson Sutphen Anderson

A Professional Corporiation

Mark S. Anderson, 261051972

11 East CIliff Street

Somerville, New Jersey 08876

008 526-4050

Attorneys for: Township of Branchburg

: SUPERICE COURT OF NZW JERSEY
IN TEE MATTER OF THE TOWHSHIZ v LAW DIVISIOHN
OF BRANCHEURG’S HOUSING ELEMENT : SOMEERSET COUNTY
AND FATR SHARE PLEN ¢ DOCEET MUMEER: S0OM-L-8098-15

Ciwvil Rotion

Township of Branchburg's Responding Statement to Fair Share
Housing Center's Statement of Material Facts
Pursuant to R. 4:46-2(k}, The Township of Branchburg
{"Branchburg") submits this respeonding statement to Fair Share
Housing Center's ("FSHC") Statement of Material Facts filed cn or
about April 14, 2C1é in support of its motion for summary

Judgment.

A Admits that in a certification attached as Exhibit
D to FEHC's motion, David Kinsey purperts fo address the
change in "cost-burdened" leow and moderate income ("LMIM™)

b —d7 b



ik -a7

houssholds ("HH") in Hunterdon, Scmerset and Warren Countiss
during 199%-2015, compared with the experience of LMI HH on
a statewide basis in New Jersey. Denles the conclusions in
the report or that the period c¢f time stated 1s appropriate
icne. Certification

for measuring affordable housing obligat
X

h., & (Econsult

x|

of Mark Znderzon ("Anderscn Cert."),

Selutiens, Inc. Analysis of the Gap Period (1%939-2C15)

(1

February 8, 201%).

2. Admits that paragraph 2 states certain

defiritions, but says that relevance is a conclusien of law,

3. FEHO's Statement of Maberial Facks does nct
inzlude & paragraph 3.
4, FEEC's Statement of Material Factfs does not

include a paragraph 4.

B FHS3C's Statement of Material Facts does not

include a paragraph 5.

o FHEC's Statement of Materizl Facts does nct
include 2 paragraph 6.

T Admits that paragraph 7 states certain
definitions, but says that relevance is a conclusicon of law.

g. Zdmits that the HUD wehsite includes the statement

guoted in paragraph 8, but denies relevance.
By Admits the statement, but denies relevance.
0. REdwits the statement, but denies relevance,
11. Denied. See Anderson Cert., Exh. A,

12. Denied, Se

]

Anderson Cert.,, Exh, A.
13. Denied. See Anderson Cert., Exh. A.

14, Btates & conclusion, not facts.

15 Denied. See Anderson Cert., Exh. A,

Hay 5, DOLE



Cated:

Lakl-47

16. Denied. See Anderson Cert., Exh. A.

17, Denied. Ses Anderson

Woolson Sutphen Anderson,

Caert.y Exh. b,

\}gggﬁ;:: Zﬁntf By: / /
/Mark S

Attern

. Ancers
ey ICH 21051972

i
sorn z/ T

e
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Woolson Sutphen Anderson

A Prafessional Corparation

Mark S. Anderson, 261051072

Jolanta M. Maziarz 018302006

11 East CLiff Street

Somerville, New Jersey 08876

908 526-4050

Attorneys for: Township of Branchhurg

SUPERIOR CCURT OF MEW JERSEY

IN THE MATTER OF THE TOWNSHIP : LAW DIVISION
OF BEANCHBURG’S HOUSING ELEMENT : SOMERSET COUNTY
AND FAIR SHARE PLAN : DOCKET NUMBZIR: SOM-L-898-15

Civil Acticn

CERTIFICATION QF
MARK 5. ANDERSON

i, Mark 8. BAnderson, being of full age, hereby certify as

follows:

1. I am a principal in the law firnm Woelson Sutphen
Lnderson, Bty attorneys for the Township of Eranchburg
{"Branchkurg") . I make this certification in support of the
Branchburg's Opposition to Fair Share Housing Center's Motion for

Summary Judgment in the above-capticned case.

P Attached heretc as Exhikit "2" is a true and correct
copy of the report entitled Econsul:s soluticens, Ing. &nalysis of

the Gap Period (1999-2015) dated February &, 2016.



I hereby certify that the foregoing statements are true. I
understand that if any of the foregoing statements is found to be

willfully false, I am subject =c punishment,

Ml D

/\H Y 3, Anderscn

Dated: May 5,

[
—
=
oy

Maw =, 16
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EXHIBIT “A”



| ECONSULT SOLUTIONS, INC.
| ANALYSIS OF THE GAP PERIOD
| (1999 - 2015)

February 8, 2014

REPORT SUBMITTED BY:
Econsult Solutions

1435 Walnut Street
Philadelphia, PA 19102

Peter A. Angelides, Ph.D., AICP
Principal

Itz (.0

Ecomsut Soluficns, Ino, | 1423 Wanu! Street, Sle, 300 | Fhiladdslzmia, Fa 2102 | 215-

i
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C 1 ESI ANALYSIS OF THE GAP PERICD | FER 8. 2014

INTRODUCTION

This report addresses one of the central issues to calculating fair share need in response to the M.
Laurel IV ruling — how to treat the “gap period.” ESI's analysis indicates that there is no affordable
housing need or abligation from the gap period, whereas other parties have identified and quantified a
need from the gap period.

Econsult Solutions, Inc. (ESI) addressed the issue of affordable housing need and obligation arising
from the gap period from 1999 — 2015 in both our December 8, 2015 expert submission to the Court in
Ocean County (entitled Econsult Solutions Inc. Response to Ocean County Third Revised Case
Management Order) and in Section 7 of our methodology report (entitled New Jersey Affordable
Housing Need and Obfigations).

Subsequent to the preparation of those documents, ESI has had the opportunity to review the analysis
of Regional Master Richard Reading with respect ta the gap period submitted to the Court on
December 29", We have further reviewed a series of submissions from the Fair Share Housing Center
(FSHC), New Jersey Builders Assaciation (MJBA), Highview Homes LLC ("Highview") and their
respective experts, including briefs and submissions to the court on December 8", responses to the
Reading report from early January, proposed methodologies for calculating gap period ohligations on
Jan 22", and response reports to the ES| methodology report submitted on January 29", ESI was also
present for a substantial part of the oral argument on the gap argument on January 7, 2016 in Ocean
County Superior Court and has reviewed a transcript of the final portion of the proceedings on that day.

Our submission and report establish a consistent treatmeant of affordable housing need and ohligation
arising from prior periods, built on straightforward logical principles and analysis and a plain reading of
the text of the Fair Housing Act (FHA). Our analysis also incorporates the Supreme Court's rulings in In
re Adoption of N.J.A.C. 5:96 & 5:97 by the New Jersey Council on Affordable Hous., 221 N.J. 1,30
(2015} ("Mount Laurel V"), which repeatedly relied on the FHA for guidance and which requirad
municipalities to address the prior round obligations COAH had established as the sscond round
obligations. Our analysis that the “gap period" from 1999 - 2015 yields no legal affordable housing
obligation nor identifiable additive housing need within the FHA framework and the requirements of
Mount Laurel IV remains unchanged.

Qur analysis of the gap period necessarily includes a mix of analytical principles and precedent from
relevant statutes, court decisions, and prior round regulations. This is also true of our entire
methadolagy for calculating affordable housing need and obligations. We are not lawyers, but the task
of updating and calculating such a methodology in accordance with the directives of the Supreme Court
necessarily involves reckoning with the relevant legal and analytical precedents.

This report proceeds in several parts. After the summary of the overall conclusions, the report analyzes
the issues in more detail:

am Eoonslt Solhutiors 1435 wailnl Straat, Sle. 300 Philcdelobio, Pa 18102 | 257172000 | ecorsullie i fions.com
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! EX AMALYSIS OF THE GAP 2ERIZD | FEB 8, 2014

« It provides an overview of gap period and the underlying principals;
» |t responds directly to issues raised about the gap period In various submissions:

= It analyzes Dr. Kinsey's proposed (and Inappropriate) methods for calculating a gap period
obligation; and

* It shows how facls provided by Dr. Kinsey's gap period calculation directly contradict his
preferred fair share model, _

This report addresses issues pertaining to the gap period only. It does not address any additional
issues raised by the same parties in their January 28 responses to other aspects of ESI's methodology,
which will be addressed in a forthcoming rebuttal report.

SUMMARY

ESI's Analysis

The premise of the ESI analysis is that the object is to determine the Present Need and Prospective
Need as accurately as possible. ESI's December 8" expert submission and New Jersey Affordable
Housing Need and Obligation report set forth a consistent analysis as to why the calculation and
addition of housing need emerging from the gap period to current affordable housing obligations is
inappropriate. Those principles, stated simply, are follows:

« The Prospective Need period covers ten years, is forward-facing, and relates to affordable
housing need attributable to likely development and growth;

* Present Need represents all currently identifiable affordable housing need, and by design and
by definition incorporates all prior population, househeld and housing characteristics:

* Present Need and Prospective Need comprise all affordable housing need under the FHA
framewark. Therefore, no legally assigned obligation nor identifiable current affordable housing
need arises from the gap period; and

* Altempts to calculate housing “need” from that time period based on the retrospective

application of a Prospective Need methodalogy do not accurately describe housing need as of
today.

Response to Issues Raised

FSHC, NJBA, Highview and their respective experts have offered briefs on the gap period, through
submissions to the Court on December 8, 2015 and additional responses to the December 28, 2015
report of Regional Special Master Richard Reading summarizing and commenting on the Master's
Report and, on January 22, 2016, providing additional calculations on the gap period. For all of those

e Foorsolf Soiuliors | 1438 waolnud Straet. Sle. 300 | Frilodaipnic, Fa t8102 | 2157122777 | econsulfsolulions.cam
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1 ESIANALYSIS OF THE GAP PERICD | FER 8, 2016 4
voluminous submissions, little response has been offered that bears on the clear logical and analytical
framework set forth in the ES| submission and methodology report. Rather, these submissions fail to
reconcile with the core principle that a retrospective calculation of "need” arising from a prior time
period is not appropriate within the FHA framework, and that a calculation of "residual need" from the
gap period would be both speculative and outside of existi ng methodologies.

The caore failing of the approach of FSHC is their inability to account for the current housing conditions
of New Jersey's LMI households, As set out in our prior submissions, some LM| households emerging
during this period are living in inadequate housing, and are captured within the Present Need. Those
that are [iving in sound housing do not represent a currently identifiable housing need under the FHA
framework. These households are indistinguishable from every other LM| household living in sound
housing in New Jersey which formed or became LMI prior to 1999 with regard to their current income
and housing status, and thus their treatment under the FHA. Naonetheless, as explained below, the
justification advanced by FSHC and NJBA for a gap period attribution of “need” treats LMI households
emerging during the gap period differently from LMl households from before the pap period. For
example, a cost-burdened LM household created in 1998 currently living in sound housing would not
be an identifiable need, but a cost-burdened LM| household created in 2002 current living in sound
housing would be counted as part of the need. This differential treatment is without basis.

Flaws in Dr. Kinsey’'s Proposed Calculations

Rather than reckon with this fundamental issue, these gap period calculations are supplemented with
arguments that a retrospective calculation using a Prospective Need methodology is appropriate
despite its failure to accurately quantify affordahble housing need as COAH has defined the need, which
excludes cost-burdened househelds. These arguments includes misleading analogies to prior round
precedents and an attempt to obfuscate the clear overlap with the calculation of Present Need.
Primarily, however, they focus on the issue of cost-burdened households, whose existence is
positioned as direct evidence that the entirety of LMI| household growth during the gap period
represents a current housing need. We address this point at length, and demonstrate that the statistics
on cost-burdened households presented by the expert for the NJBA do not in fact demonstrate this
case. Further, we demonstrate that the use of cost-burden has no precedent in the fair share
methodology, and that its exclusion is based on sound analytical principles set forth in 1984 in AMG
Realfy vs. Warren Twp. which are still true today.

Mare broadly, we discuss the impossibility of ‘rewinding the clock™ and attempting to guantify a counter-
factual scenario for the housing conditions of New Jersey's households since 1999 absent the
administrative failings of COAH. In this point, we agree with Regional Master Richard Reading's
assessment in his December 29 report that “the dynamic rather than static nature of the housing market
defy an empirical calculation" and further, that such an assessment would be "speculative” and “would
still be contrary to prior round methodologies” (15).

What is left, therefore, is the need that can be identified and quantified within the FHA framework, i.e.
the Present Need and Prospective Need. We have done so rigorously and accurately in our
methodology report. Attempts to generate additional calculations of need emerging from the gap period
rely on faulty analytical principles and are inconsistent with the methodologies for quantifying affordable
housing need within the FHA framework.

oy Bmonsul Solallors | 1435 waiul Shest Sle 300 Fhiladelphio, FAIRICE | 2057173777 | ecorsulioliionscor
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Finally, consideration attention is given to the "alternative calculation” of the gap period offered by Dr.
Kinsey in his January 22, 2016 brief and its implications for the calculations set forth in the original
Kinsey model. In his January 22" submission, Dr. Kinsey explains that this alternative model is "based
on changes in population, househaolds, headship rates and housing market conditions that actually took
place during 1999 — 2015” (2) and therefore represents his best estimate of current population and
household characteristics as of 2015. Simultaneously, FSHC's January 22, 2016 submission assures
the Court that the original July 2015 Kinsey model still "best calculates Third Round obligations™ (1),
notwithstanding the alternative model submission.

Itis instructive, therefore, to perform a simple mathematical comparison of these outputs to determine if
the population and household growth required to achieve the 2025 prajections of the Kinsey model are
reasonable or realistic in relation to the eurrent conditions as of 2015 estimated by Dr. Kinsey himself in
his altemative gap period model. This simple comparison reveals that achieving Dr. Kinsey's 2025
projections not only would require an acceleration of LM| household growth to nearly three times the
annualized pace observed in the gap period, according to Dr. Kinsey's own calculations, but would
require more LIMI household ta be created than total households. The Kinsey madel results are thus
fundamentally inconsistent with Dr. Kinsey's own calculation of the current reality of New Jersey's
households and their characteristics. This basic analysis demonstrates conclusively that the Kinsey
model, the flawed assumptions of which have been detailed at length, does not and cannot serve as a
reliable basis for the assignment of affordable housing obligations for the current cycle,

OVERVIEW OF GAP PERIOD AND RELEVANT PRINCIPLES

ESI's December 8, 2015 submission and December 30, 2015 methodology report set forth the why it is
neither appropriate nor possible to accurately calculate retrospective "need" arising from the gap
period. '

Prospective Need is Forward-Facing
The Fair Housing Act states that it is the duty of COAH to:

Adopt criteria and guidelines for...municipal determination of its present and prospective fair shara of
the housing need in a given region which shall be computed for a 10 year-period,

[M.1.S.A, 52:270-307(c)(1), (em phasis added)]
Further, the definition of Prospective Need in the FHA is as follows:

Prospective need means a projection of housing needs based on development and growth which is
reasonably likely to occur in a region or municipality...

[M.L.5.A, 52:27D-304(j), (emphasis added)]

e Eoomsultlolutors | 1435 wWolnot Steed, $e. 300 | Prilazephio, PAIRIOZ | ZISTI7277F | ecorsulbaiutions.som
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This plain text, along with other precedents discussed in ESI's prior submissions and report, indicate
that the Prospective Need is clearly defined on a forward-facing basis, based on incremental housing
need anticipated to emerge in the future, rather than need that has emerged in the past or exists today.
Therefore, Special Master Reading's December 29" report apprapriately notes that the inclusion of a
retrospective gap period in the calculation of Prospective MNeed is “contrary to the prior round
methodologies, the language of the FHA, and the history of determining prior round needs" (Reading
cover letter).

Dr. Kinsey appears to regard this distinction as merely semantic. His first gap calculation submitted to
the Court on January 22" simply truncates the 26 year Prospective Need period from his original
methodology at 2015, arguing that this calculation is appropriate "as part of and subsumed by total LM
need for 1099-2025." His alternative approach does the Court the courtesy of incorporating data on
“‘changes in population, housing and headship rates and housing market conditions that actually took
place 1999-2015" (2] but still performs the calculation exactly as if the need were prospective.

This approach is non-responsive to the analytical challenges and precedent identified by the Regional
Master. As that analysis makes clear, gap period “need” cannot simply be assessed as Prospective
Need for 1999-2015 by ancther name. Dr, Kinsey's approach represents a slavish adherence to a
particular interpretation of a formula at the expense of the facts.

The fundamental economic difference between the gap period and the 2015-2025 Prospective
Need period is that the gap LMI households currently have housing, and the Prospective Need
households do not, Thus, while incremental LMI household growth in the future gives rise to a
quantifiable volume of affordable housing need over that future period, incremental LM| household
growth in the past does not equate with housing need that needs to be satisfied as of today. Applying
this forward-looking methodological approach retrospectively simply does not describe identifiable
existing need in any meaningful sense.

Cateqories of Affordable Housing Need

ES| uses the term “identifiable existing need" and "FHA framework" to distinguish theoretical definitions
of housing "need" from those identified as relevant to the calculation of affordable hausing need and
obligations under the Fair Housing Act, pursuant to the Mt. Laurel constitutional obligation. Individuals
may vary on which households they would personally describe of as "in need" ar housing, and any of a
number of standards, including cost-burden, could be reasonably introduced into such a conversation,
Fortunately, there is a clear standard and precedent as to which households do and do not constitute
affordable housing need for which there is an obligation. As described in Section 7.1 of the ES| report:

The Fair Housing Act provides specific guidance on the categories need that comprise fair share housing
obligations, The FHA provides far the determination of Present Need and Prospective Need at both the
regional and municipal level, and does not define any additional categories of need beyand those two
[N.LS.A 52:27d-301 et. seq.)...

iom Coorsulb Solubicas | 1435 Walro! Stresf, Se. 300 Prilgoelphia, =4 15102 FlEMFATIT | ecorsulsolulicns.com
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Taken together, Present Meed and Prospective Need completely describe the identifiable need for

affardable housing within this framework, and any additional calculated obligation assigned above and
beyond it does not change this need.

[ES! December 30 report, p. 87-88)

Said another way, the FHA requires satisfaction of the Present Need and Prospective Need, not the
past, present and prospective need.

The ESI report goes on to desecribe the current housing circumstances of the incremental LM
households added to New Jersey within this "gap period” in relation to the Present Need and
Prospective Need framework.

= |If they are LMI households currently living in deficient housing in New Jersey, those new
households are capturad within Present Need,

= If they are LMI households currently living in adequate housing in New Jersey, they do not
represent a currently identifiable need.

Therefore, as stated above, no additive need for the current cycle emerges for this group beyond
what is already covered in Present Need and Prospective Need,

From the standpoint of accurately quantifying the need, these housing circumstances mirror those at
the start of Round 1, or indeed any round. Then as now, Prospective Need is forward-facing, and
Present Need by definition and design incorporates the contributions of all population shifts, income
changes, housing market dynamics, and municipal affordable housing activities up to that time.

This methodological construction of Present Need, incorporating all existing housing conditions, and
Prospeclive Need, incorporating all future housing conditions, is entirely reasonable in light of the
practical impossibility of any other approach. A retroactive definition of need untethered from any
current circumstances could be calculated and aggregated for any period of time back to the founding
of the state. Such a calculation and accumulation of “need" could produce astronomical figures. Yet it
would tell us nothing about the current need for affordable housing.

Dynamic Mature of Housing Market

The December 29 report issued by Regional Master Reading showed a clear recognition of the concept
that current conditions supersede theoretical calculations of retrospective “need” using a Prospective

MNeed methodology. His “Summary of Findings and Conclusions" rightly notes that those LM
households emerging during the gap period:

-.would be partially included by the LMI househalds in over crowding or deficient housing units that are
encompassed in the new calculation of Present Need. Those LMI househelds that have occupied sound
non-deficient housing are already housing (housed) and would not represent an identified need.
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[December 29 Reading Report to the Court, p. 14]

Beyond those specific conditions, the Regional Master's report recognizes the broader point that the
housing market is “dynamic rather than static.” This concept has implications for any attempt to "tum
back the clock’ to re-create conditions as if the past sixteen years have not occurred. Certainly,
calculations which attempt to simply identify incremental LMI household growth from the period and
label it as existing "need” fail to appreciate this distinction. More broadly, attempts to recreate what
housing conditions "would have" occurred under a more effective COAH administrative regime are
merely conjecture which fail to account for the responsive nature of the private housing market. Said
another way, it is not the case that if additional deed-restricted affordable housing had been built during
the past 16 years, all other housing market activity would be identical and the differential in affordable
housing need could be plainly measured. As the Regional Master's report rightly concludes:

..practical difficulties and the dynamic rather than static nature of the hausing market defy an empirical
calculation of the affordable housing needs remaining from past years..although it might be passible to
generate an estimate of such residual need, such an estimate would be speculative [and) would still be
contrary to prier round methodologies...

[December 29 Reading Report to the Court, p. 15]

Some have argued that the relevant principle in analyzing the gap period is not housing need as
identified today, but some quantification of LMI households negatively impacted by the administrative
failings of COAH. Given the dynamic nature of the housing market (not to mention the related dynamic
nature of employment, lifestyle preferences, etc.) such a calculation would be, as Special Master
Reading describes, impossibly speculative, in addition to being inconsistent with the FHA
framework,

A full analysis of this counter-factual would have to consider more than just the growth of LMI
households. It would have to account for what would have happened had COAH offered viable rules for
the 1999-2015 period. Such an analysis would have to answer a series of questions about what would
have happened had COAH offered viable rules for the 1999 — 2015 period, such as:

*  How many additional deed-restricted affordable units, if any, would have been built in the gap
period?

» How many fewer market rate units would have been built between 1999 and 2015, if any,
because of financial burdens caused by fair share requirements?

* How many additional private sector market units would have been displaced from the housing
stock by newly constructed deed-restricted affordable housing units?

* Where and at what guality would these units have been built, and what impacts would thelr
production have had on local real estate markets? -

These represent just a sampling of known factors that would need to be addressed. The full range of
implications is simply not known, We do know that none of these considerations, nor any others like
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g

them, have been addressed in the analysis set forth by Dr. Kinsey and FSHC. We also agree with the
characterization of the Special Master that attempts to produce a calculation of residual need through
such a process are inherently speculative, and do not have a basis in the prior round methodology.

Actual Growth

Additional facts about the population and housing trends observed in New Jarsay over this period
illustrate the challenge in “rewinding the clock” in service of a theoretical analysis.

As a stark illustration of the dynamic nature of housing markets, recent history tells us that housing and
commercial markets have taken very different directions from what was typically envisioned at the
beginning of the gap period. Indeed, the basic assumptions underlying the Prior Round methods — that
maost of the growth was going to oceur in the suburbs — has shifted. A study from the Bloustein School
of Planning and Public Policy at Rutgers, "The Receding Metropolitan Perimeter: A New Postsuburban
Demeographic Normal" documents population shifts occurring in a four-state metropolitan region

surrounding New York City encompassing 35 counties in Connecticut, New Jersey, Mew York and
Pennsylvania.” The study found that:

Twenty-seven of the suburban-ring counties in the four states witnessed explosive growth in the 30-year
period from 1950 to 1980, gaining more than 5.3 million residents, and nearly doubling their population.
By contrast, the regional core of eight urban counties in Mew York and New lersey contracted sharply
during the same period, losing nearly a million people.

Then, during the 2010-2013 period, the trend reversed: the regional core grew at a rate more than
double that of the suburban ring, adding 85,284 persons per year. The regional care accounted for maost
of the tatal population growth, a phenomenon unparalleled since World War 1. All of the suburban
counties with population losses were on the metropolitan outer ring with the exception of Monmauth
County, which suffered impacts from Superstorm Sandy.

[Bloustein School of Public Policy, The Receding Perimeter: A New Pastsuburban Demographic Normal]

The time frame for the first period of the study illustrates the economic background influencing the
writing of the first round rules, while the second time frame is reflactive of the conditions on the ground
during the gap period. Housing and jobs are now growing faster in the urban core than in the outer ring,
in many cases in communities that LM| households had been presumed to be trying to move from. The
September 24" report prepared by Robert Powell for the New Jersey League of Municipalities
discusses these demographic trends in more depth, and includes a detailed discussion of market

considerations that impact the realistic production of affordable housing through the inclusicnary zoning
mechanism.

1 Available online at; [hitu:.*.'hlausteiﬂ.r-u:gers.edu."new—rutgers-r&ginnal-r&mrt—mmpares-papuIatiamshiﬂs-fnllmuing-majur—ecnnumic-
changes)
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It is also possible to use detailed data from the U.S. Census Bureau on rental costs and household
incomes to determine the number of apartment units affordable to households at various income levels
over time. ES| has undertaken such an analysis using Public Use Micro Sample (PUMS) data from the
2000 Census and the One-Year 2014 American Community Survey. The results of this analysis are
presented in the table below, which demonstrates that there has in fact been a significant increase in
the number of apartment units affordable to a household at the LMI threshold over the "nap" time
period. In total, the number of apartments affordable to a household at the LMI income limit increasad
by approximately 80,000 units during the gap period.? This increase is reflective of a combination of
factors including new construction, filtered units, affordability policies (such as rent controls), changes In
household income, etc.

STATEWIDE APARTMENT UNITS AFFORDAELE TO AN LM| HousEHoLD, 2000-2014

_Household Size 2000 2014 Increase
1 178,400 153,310 (25.100)
2 6a3,280 748,100 52,810
3 61,770 86,210 24,440
4 26,570 85,720 39150

Total Affordable 960,030 1,051,330 91,300

[ESI analysis of Census 2000 and American Community Survey 2014 One-Year Public Use Microsample data]

RESPONSES REGARDING THE GAP PERICD

Since the release of the Regional Master's report, FSHC, NJBA, and their respective experts, Dr.
Kinsey and Art Bemard, have offered multiple responses, including the submission by Dr. Kinsey of twa
calculations of affordable housing “need" arising from the gap period. None of the arguments offered in
these submissions are responsive to the core points and calculation challenges identified by the
Regional Master. Instead, those submissions seek to justify the use of retrospective data, seek to
obfuscate or simply ignore the clear double counting in retrospective "need" and Present Need, and
most prominently, seek to shift the conversation from the Legislature's requirement to determine the
Present Need and Prospective Need to the question of whether we should seek to increase the present
and prospective need based upon an increase in the number of cost-burdened lower income
households that came into existence in the 16 year period prior to July 1, 2015. Each of these issues is
addressed in turm below.

? These calculations are based on ESI analysis of rental costs and household income as reported in the FUMS data from the 2000 Cansus
and 2014 One-Year American Community Survey, Affordability is defined as 28% of household income, and LI threshalds are set using
Census and ACS data on B0% of madian income by region by household size (as detalled in Section 4.4.1 of ESI's methadalogy report)
Household size categories are exclusive, meaning that rental units are counted at the lowast incomea group (n practice, the smallest
househa'd size] for which they are affordable &t the LM imit, Full detail on this ealculation is provided as an electronic appendix to this
repart.
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Inappropriate Use of Retrospective Data

Various parties have suggested that the time between the end of Round 1 and the release of the
adopted Round 2 housing obligations for 1993 — 1899 in June of 1994 constitutes a "gap period"
analogous to the current situation within the prior round methodology. This argument is outlined in Art
Bernard's January 2016 response to the Special Master's report as follows:

The record also shows... that computing a housing obligation for a gap period is consistent with the
second round methodology. The record shows that there was a short gap period between the 1987-
1333 need calculations...and the effective date of N.J.A.C. 5:93-1 et, seq, June 6, 1994

[January 2016 Bernard Response to Master's Report, p. 5]

This line of reasoning fails to recognize that no data reflecting population or housing conditions for 1094
was yet available as of the release of Round 2 caleulations in June 1994, nor of course when the
methodology was originally calculated and released for comment in December 1993. Therefore, from a
data standpoint, there was no “gap” between Round 1 and Round 2, Said another way, the calculation
of Prospective Need conducted in Round 2 did not require setting aside currently known population and
housing conditions, and instead substituting conditions from some priar periad. Instead. the calculation
relied on the most up to date data available at the time, which was current through at latest 1993 (and
in many cases relied on the 1990 Census). The attempted analogy to the 1993-1994 “gap” therefore
fails due not anly to a distinction in the magnitude of the dap, but a distinction in kind.

It has also been argued that the recalculation of Round 1 Prospective Need {(1287-1993} undertaken in
the Round 2 methodology in 1994 is analogous to the proposed calculation of need emerging from the
gap period. Indeed, Dr. Kinsey's alternative model submitted on January 22 cites this calculation as the
basis for his methodological approach, which is essentially to calculate the period in an identical
manner to a Prospective Nead period.

This comparison makes a logical leap from an update of a prior projection with krown results to the
generation of an entirely new quantification of "need.” In 1994, COAH faced a situation in which it had
legally assigned obligations to municipalities for the 1987 — 1993 Prospective Need period, only to
discover that population growth during those years was in fact approximately half of the level that had
been projected. The function of this recalculation of First Round obligations was thus not to determine
the residual need associated with that growth as of 1993, but to adjust obligations that had already
been assigned to a level commensurate with the latest available data on actual population growth
during the Round 1 period. Put another way, the Second Round recalculation was the efimination of an
abligation when it exceeded the need. Dr. Kinsey's calculation is an attempt to impeose an obligation
where there is no need, which is the opposite situation,

In the current case, there is no need from the gap period, nor are there legally assigned obligations to
be adjusted. The comparison of a technical change undertaken to reflect updated data to a newly
created assignment of retrospective obligations based on an aggregatian of past "need" irrespective of
current conditions is unwarranted,
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This comparison also fails to recognize the distinction between affordable housing need, as defined in
the Fair Housing Act, and affordable housing obligations assigned to municipalities. The appropriate
use of the Prospective Need methodology is to quantify the anticipated need for affordable housing
over a defined period in the future. This need is then translated into municipal obligations related to
fulfilling that need in the future. As the ESI methodology report recognizes, once these obligations are
legally assigned, COAH could choose to maintain them as part of a compliance framework, regardless
of the relationship of those obligations with currently identifiable need:

The core reason for this divergence {between need and obligation), and the primary challenge in
reconciling the identifiable need into assigned obligations, is the need to create a system that provides
compliance incentives for municipalities. While unfulfilled obligations from prior cycles do not represent
additional identifiable need, ignoring them entirely would discourage municipalities from complying
with legally assigned obligations.

[ESI December 30 report, p. 86)

In 1994, COAH chose to undertake a technical adjustment to those Round 1 obligations, which were
still in effect, based on the most up to date data available. In 2008, by contrast, COAH chose to
maintain Prior Round obligations as calculated in 1994 as part of its Round 3 methodology, rather than
adjusting them with updated data. COAH's stated reason for doing so was to provide municipalities with
predictability with respect to their obligations, a rationale that clearly contemplates compliance issues
rather than any statistical determination of residual need. The Appellate Court in 2010 specifically found
that COAH's rationale constituted a reasonable basis, and Mt. Laurel IV approves the imposition of
those very same obligations without recalculation as an appropriate determination with respect to Prior
Round obligations from 1987-1989;

-.0Ur decision today does not eradicate the prior round obligations; mu nicipalities are expected ta fulfill
those obligations. As such, prior unfulfiled housing obligations should be the starting peint for a
determination of a municipality’s fair share responsibility. Cf. In re Adoption of N.J.A.C. 5:96 & 5:97,
supra, 416 M.l Super. at 498-500 (approving, as starting point, impaosition of “the same prior round
obligations [COAH] had established as the second round obligations in 1993"),

[221 1.0 1 at 42)]

The Supreme Court's requirement to address the Prior Round obligations that COAH legally
established recognizes that these carryover responsibilities represent obligations to be fulfilled due to
their legal force rather than any accurate quantification of currently identifiable housing need. While the
Supreme Court imposed an obligation for the second round obligations COAH assigned, it imposed no
such abligations for the gap period.

Further, no methodology exists for the determination of residual need emerging from this period,
including the technical correction undertaken to Round 1 obligations in 1994. FSHC and Dr. Kinsey do
not in fact advance such a methodology. Rather than seeking to quantify need associated with the gap
period that actually exists in New Jersey as of today, they have instead undertaken a calculation of
theoretical obligations yielded by a Prospective Need-style calculation applicable only for incremental
LMI households that are not housed. They thereby propose to assign an affordable housing obligation
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that exceeds the actual need for affordable housing as defined in the FHA. Further, they do so in the
absence of the compliance rationale that COAH and the courts have rightly applied to ensure that
legally assigned obligations are not "eradicated." Instead, they generate new obligations, which have
never been legally assigned, based on a methodological approach conceptually suited to be applied
forward rather than backwards, and divorced from the reality of current housing need as identified in the
FHA.

Overlap with Present Need

As noted above, Present Need represents the current housing conditions of LMI househalds, with those
estimated to be living in deficient: housing quantified as the Present Need. The ESI calculation of
Present Meed conducts this estimate as of July 1, 2015, matching the start of the Prospective Nead
period. As a result, any LMI households added during the gap period that live in deficient housing as of
the end of the gap period (June 30, 2015) will be captured within the Present Need calculation, and do
not represent any additive need. Their inclusion as a part of a gap period “need” would therefore be
double-counting of the same household.

However, in its responses to the Regional Master's Report, NJBA and its experts attempt to obscure
this straightforward concept. Stephen Eisdorfer of Hill Wallack LLP writes on behalf of the NJBA that:

~present need, unlike prospective need, is a measure of the characteristics of the housing stock = not a
count of needy households. It is remedied by rehabilitating existing substandard housing....Because
present need and prospective need, whether arising in years past or in years future, address different
problems and require different solutions, COAH has not found any substantial overlap between the two
and never found it to be a form of double counting.

[January 2016 Supplemental Trial Brief, p. 18-19]

First, the calculation of Present Need is not based solely on the characteristics of the housing stock.
After the initial identification of deficient housing units, only the portion of those units estimated to be
occupied by an LMI household are counted in the Present Need. Said another way, there is no Present
Need that does not represent an LMI household. The notian that a LMI household formed in the recent
past and living in deficient housing would not be captured in a retrospective "need" calculation based on
its LMI status and a Present Need calculation based on the combination of its income status and
housing status defies logic. Present Need captures the number of LMI households currently living in
deficient housing, and quite clearly some of those households would also be captured in the
incremental LMI household growth calculation from the prior period.

Secondly, the statements that Present Need “is remedied by rehabilitating existing substandard
housing” and that Present Need and Prospective Need “require different solutions” is incomplete and
misleading. As discussed in footnote 81 on page 80 of the December 30" ESI report, the majority of
Present Need is attributable not to inadequate kitchen or inadequate plumbing facilities, but rather to
housing that is overcrowded and old, a circumstance that is not easily addressed through rehabilitation.
This same point was raised in FSHC's August 2014 comments on COAH's un-adopted Round 3 rules;
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..avercrowding is the most significant factor contributing to (present need)...the housing improvements
typically funded by a local housing rehabilitation program to address (present need), such as
weatherizatian, do not remedy overcrowding. Rather, overcrowding is remedied by creating additional
new affordable units”

[FSHC August 2014 Comments an COAH's Propased Round 3 Rules, Comment 32, page 13]

COAH has never prohibited a municipality from salisfying its indigenous need (the prior term for present
need) with new affordable units.

Present Need is therefore clearly a compatible and additive component of the municipal summary
obligation, and the same LMI households should not simply be assigned to multiple categories which
are then summed. Interestingly, Dr. Kinsey and FSHC decline to sum the housing obligations in the
various categories calculated in their report, and consistently present a comparison between the Kinsey
and ES| methodology only in terms of the magnitude of Prospective Need, not summary obligations,
which yield a far less significant percentage difference.

Similarly, Dr. Kinsey's approach to the overlap with Present Need in his gap calculation (and indeed his
original model, which creates a 26 year Prospective Need period with a Present Need calculation
situated in year 11) appears to be simply to ignore it. On pages 16-17 of his January 22 submission on
the gap calculation, Dr. Kinsey names LMI households in a variety of categories (children, young
adults, families, etc.} emerging during the gap period, and claims that all are appropriately included in
his model. Notably, nowhere does Dr. Kinsey address the current housing circumstances of any of
these households. Doing so would no doubt yield the inevitable conclusion that those households either
currently live in deficient housing, and thus are already captured in the Present Need, or currently live in
adequate housing, and therefore do not represent a current housing need under the FHA framawork.

Cost-Burdened Households

FSHC, NJBA and their respective experts discuss at length the fact that many New Jersey households
are cost-burdened. The increase in cost-burdened households over the gap period is presented as
evidence for the existence of unaddressed gap period need, which is in turn used to justify a
Prospective Need-style quantification of all incremental LM| households emerging during the gap period
as representative of the additive need. This interpretation lacks not only precedent in the treatment of
cost-burdened households throughout the history of fair share calculations, but also lacks the
establishment of a direct causal relationship with COAH's administrative failures or a means of
guantification in a non-speculative manner,

Cost-Burden: Precedent

First, precedent starting with AMG Realty Co vs. Warren Twp, continuing through each round (and
proposed round) of COAH methodology, and affirmed in ML Laurel 1V is unambiguous that cost-
burdened households do not fall within the Present Need, and have never been a factor in the
quantification of the Prospective Need. The Supreme Court in Mt Laurel IV addresses the subject of
cost-burden as follows;
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Five, in addressing the first iteration of the Third Round Rules, the Appellate Division also approved the
“exclu[sion of] the cost burdened-poor from the present need or rehabilitation share calculation. In so,
the appellate panel noted that pre-FHA courts had also allowed exclusion of the “cost-burdened poor”
from the fair share formula. The court found that COAH's decision to exclude the cost-burdened poor
was a permissible exercise of discretion,

[221 M.J. 1 at 45)]

NJBA expert Art Bernard initially sought to obscure the clear precedent as it relates to cost-burden,
reasaoning in his early January response to the Regional Master's report:

Econsult has argued that the Supreme Court has ruled that cost-burdened households are not required
to be included in the housing obligation. However, the Supreme Court decision [AMG Realty] relates to
present need, not prospective need.

[Bernard Response to Dec. 29 Master's repart, p. 10]

Mr. Barnard's |atest repeort, however, allows that;

-.the prior round methedologies do not include any househalds in the need because they are cost-
burdened.

[Bernard Jan 29 Response to ES| methodology report, p. 12]

We agree with this statement, and accordingly are puzzled by the attempts at FSHC and NJBA to
introduce this factor into the housing need calculation.

It is worth quoting the AMG opinion at length on the subject of cost-burden, because it provides a
variety of bases for the exclusion of cost-burden as a factor in fair share calculations, sach of which
remain as relevant today as when they were written:

In the first instance, it must be recognized that many people do not fully report their income. Second,
there are many people who by choice are willing to pay a disproportionate amount of their income for
housing. Third, there is a considerable housing "mismatch.” On the one hand, some rental units which
meet the affordability standards are occupied by families not in a lower income category, On the other
hand, lower income families are occupying units which they cannat afford. if the families and units could
be matched up, mare affordable units, particularly for moderate income households, could be accupied
by needy families, Fourth, it must be recognized that many people of retirement age have developed
substantial assets which allows them ta acquire homes. However, based upon their reported income,
they could nonetheless fall into the category of financial need at least within the Mount Laurel Il
definition. Fifth, some argue that the needs of lower income households can be met more appropriately
through income maintenance programs or other extended rent supplement programs rather than the
construction of new housing. Sixth, many families in financial need are occupying substandard units
thereby creating a duplication in the count of present need. For all of these reasons, it is most difficult to
develop a trustworthy count of financial need which should be satisfied through Mount Laurel solutians.
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In summary, notwithstanding that there is some unmet need, the untrustworthiness of the data and the
desire to avoid questionable assumptions campels me to not incorporate this category.

[AMG Realty Co vs. Warren Twp at 423, emphasis added]

Taken together, the variety of reasons set forth in AMG decision illustrate why the incorporation of cost-
burden into the fair share methodology is bath unreliable from a calculation standpoint (instances 1, 3,
and 6 above) and undesirable from a conceptual standpoint (instances 2, 4 and 5 above). Some
additional discussion of these factors is warranted.,

Cost-Burden: Calculation Problarms

Judge Serpentelli offers several reasons that the cost-burden calculation is methodologically
prablematic within the fair share calculation, including misreported income, duplication with the Present
Need, and what he terms the "housing mismatch.” The issue of duplication with the Present Need has
been addressed at length in this report and does not require additional comment, other than to note that
the AMG Realty decision clearly recognizes that duplicative counting involving households already
captured in Present Need is indeed possible and should be avoided.

Data offered by NJBA expert Art Bernard in his December 2015 submission on the gap period is
instructive to illustrate the concept of "housing mismatch.” That submission includes the following table
on the proportion of households in various income bands that Mr. Bernard believes to be cost-burdened
in 1992 and 2011

I edtne (% of Median) Percentuge of Cogt Burderied Households |

1993 2011
O <dow ' 80.1
| >30and <50% 68.0 812 |
L >50and <80% 30.0 61.7 |
- >B0upite 100%" 14.2 !

46.0

[December 2015 Bernard Response ta Nov 18 Case Management Order Regarding Period, p. 4]

Two clear points emerge from this statistical comparison. First, not all LMI households are cost-
burdened, and not all cost-burdened households are LMI. According to Bernard's calculations, 80
percent of households in the lowest income band are cost-burdened, 83 percent in the “>30 and <50%"
of median income band are cost-burdened, and 62 percent of househalds in the moderate income band
">50 and <80%" are cost-burdened. Thus. many but not all LMI households are cosl-burdened. Further,

4 Note that we have not verified the accuracy of this information, 25 we da nat eonsidar it material ta the calculation, but present it only as
infarmation submitted by Mr, Bernard, The soures cited by Mr. Bernard s the State Camprehensive Hausing Affordability Strateqy for 1932
and "similar data" for 2011,
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the data shows that 46 percent of households in the "=80 up to 100%" of median income band, which
do not qualify as LMI, are cost-burdened (by inference, it is likely that some households above the
median income are cost-burdenad as well). This is important from a calculation standpoint because it
indicates that cost-burden and LMI are not interchangeable — a given household that is in one category
is not by definition in their other. Instead, as described in AMG Really, there is a considerable
"mismatch.” From the standpoint of incremeantal LMI households emerging during the gap period, the
overlap with cost-burden is indeterminate.

Second, and importantly to the issue at hand of the gap period, the chart shows that the rate of cost-
burden has increased far more_ rapidly for those households that are not LMI than for LMI
households. According to Bernard's calculations, the cost-burden proportion among households in the
“=80 up to 100%" of median income band, who do not qualify as LMI, more than tripled between 1992
and 2011. Thus, while NJBA presents these data as evidence that COAH's administrative failures are
responsible for these conditions (Bernard writes on the following page: “the census data illustrates the
impact of New Jersey's failure to address the cumulative obligation™ the data in fact show that the
incidence of cost-burden has risen most rapidly for non-LMI households who are outside of the purview
of COAH and the fair share framework. Clearly, therefore, the cost-burdened status of New Jersey's
households are not solely tied to the effectiveness or ineffectiveness of the COAH process. Indeed,
broader economic forces (such as the Great Recession that occurred during this period) are likely far
more consequential. The attempt to attribute increases in cost-burden among LMl households to
COAH's administrative failings is without basis in Bernard's own data,

From an empirical standpoint, the questions of causality and attribution are impossible to disentangle.
We simply cannot rewind the clock and establish exactly how many households would be in a different
condition had COAH proceeded differently. We do know, based on information presented by NJBA's
expert, that not all LMI households are cost-burdened and that not all cost-burdened households are
LMI, and that the rate of cost-burden among non-LIMI households appears to be growing faster than the
rate of cost-burden among LMI households. As concluded by the Regional Master's report, this
"residual need" appears to “defy empirical calculation” (15).

Dr. Kinsey's proposed approach fails to recognize these facts. He simply states as fact a causal

connection betwean COAH's administrative failings and the increase in cost-burdenad households that
has not been demonstrated:

The sharp increases in cost-burdened LMI HH are evidence of the repeated failures of COAH to adopt
and enforce constitutional housing obligations.

[Kinsey January & Supplemental Report on Gap Period Meed, p. 5]

His gap methodolagy is thus built on the premise that incremental LMI households emerging during the
gap period that are currently living in sound housing but are cost-burdened represent current "need”

4t should of coursa also ke nated thel the time period chosen cavers seven years of the prior round, and that affordable housing has
continued to be produced since 1988, furthering undemining the connection betwean the data prasented and COAH's administrative
failings.

o EBowmmdl Bogliors | 1455 Woliol Sheef, Ste, 3800 | Failadsizhio, =4 19102 | 2157172777 | ecorsullsolulicns.com



"7 ESI ANALYSIS OF THE GAP PERIOD | FEB 8, 2014 18
because their housing condition is the resull of the administrative failings of COAH. What portion of the
incremental LMI households emerging from the gap period does Dr. Kinsey estimate to comprise this
category? Apparently all of them, as every incremental LM| household from 1999-2015 is included as
“need” in his retrospective calculation based on a Prospective Need methodology (under each of his
approaches).”

As reviewed abave, this claim is unsupported by the evidence presented. Thus, nat anly have FSHC,
NJBA and their respective experts failed to reckon with the precedents, which clearly and rightly
exclude cost-burden from consideration in the calculation, they have failed to demonstrate or offer any
credible calculation on the degree to which COAH’s administrative failures during the gap period have
caused the current cost-burden circumstances of LM households emerging during the gap period, as
discussed in the "Dynamic Nature of the Housing Market” section.

Cost-Burden: Conceptual Problems

Next, we tum to the reasons identified by Judge Serpentelli that cost-burden is conceptually
problematic as a part of the fair share calculation.

First, some people choose willingly to pay a larger percentage of their income than standards say they
“should” pay based on the value they place on housing as an amenity. This can be a matter of personal
choice, and not a public policy Issue, as people value goods, such as housing, differently from ona
anather. It therefore does not imply that these people (LM or not} are “in need” of housing. Further, the
standards set forth by NJBA and FSHC to determine “cost-burden’ do not account for all costs
associated with housing decisions. Mast notable among these is transportation costs. It may be rational
and indeed less expensive for a person choosing between two housing options to pay a higher
proportion of their income in order to live close to their place of employment or close to public transit in
order to save on transportation spending. Again, this is not indicative of housing “need” requiring
intervention,

Second, Judge Serpentelli rightly notes some households that appear in the cosi-burden calculation
may be refirees that have substantial housing assets already accumulated, and are not in need of
housing. The clear implication is that the methodology should not encourage the construction of homes
for households that do not need them, This is the conceptual basis for the significant housing asset
test, which is incorporated into ESI's broader methodology based on Uniform Housing Affordability
Controls (UHAC) eligibility standards {to which FSHC and NJBA have objected).

Finally, and most fundamentally, Judge Serpentelli rightly observes that the needs of cost-burdened
lower income households may be "met more appropriately” remedies other than the construction of new
housing. This distinction goes to the heart of the conceptual problem with attributing a housing need to
LM| households from a prior period who currently live in sound units. Above and beyond the fact that
there is no legal basis in the FHA to attribute a need to these households, there are coherent policy

S|y fact, his answer far Osean County is “more than all of them,” since, as reviewad below, Dr, Kinsey's mistraatment of secandary
saurces confributes fo 8 calculation of Countywide "need” in his alternative modal (9,778) that far exceeds the ingcremental LM| househald
growth that he identifies in the model (8,061),
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reasons for not mandating such an additional housing obligation on top of the Present Need and
Prospective Need. Constructing additional housing for people who already have adequate housing
would be a waste of society's scarce resources. Further, the mandated additional housing would impact
the private market, driving many existing housing units te vacancy and demolition. As the ESI
methodolagy report notes "while these households have an income need, they do not have a housing
need, and thus any remedy is outside of the fair share affordable housing framework” (89). The AMG

Realty decision recognizes this very point explicitly in its exclusion of the cost-burdenad from the
guantification of the need,

Cost-Burden: Summary

In summary, the increase in cost-burden households in New Jersey represents the primary argument
put forward by FSHC, NJBA and its respective experts as to how incremental LMI households
emerging during the gap period and living in sound housing represent a currently identifiahle, additive
affordable housing need. As detailed above, this concept is without basis in precedent, unquantifiable
(in particular as it relates to its relationship with COAH's administrative failings), and has been
previously considered and rejected for sound reasons as a basis for fair share need.

By all accounts, cost-burden has never been a consideration in the fair share methodology, let alane as
a factor to justify a retrospective calculation based on a Prospective Need methodology. Yet, the parties
who have heretofore argued that the Prior Round methodology is unassailable and must be followed as
exactly as possible are now advancing the cost-burden as a relevant factor, despite its exclusion from
Prior Rounds. Indeed, the standard suggested appears to be that cost-burden is a relevant
consideration for those incremental LM households emerging between 1999 and 2015, but for no other
households before or after that time, even though those households are indistinguishable with regard to
their current housing circumstances.

Further, as established in AMG Realty, cost-burden defies appropriate quantification within the fair
share methodology, and in any event its inclusion is conceptually problematic. These challenges apply
additionally to the attempt to demonstrate and quantify causality between COAH's administrative
failures during the gap period and the increase in cost-burden households during that time. As
demonstrated by data from NJBA's expert, not all LMI households are cast-burdened, and not all cost-
burden households are LMI. In fact, the data demonstrates that the increase in cost-burdened
households has been most pronounced for those househalds that do not qualify as LMI, undermining
the proposed direct linkage between COAH's failures and the rise of cost-burdened households, Rather
than wrestling with this attribution challenge, Dr. Kinsey instead proposes that all incremental LMI
households represent current housing need, due to the general existence of cost-burden. This position
is demonstrably incoherent based on the evidence above, and non-responsive to the empirical issue in
guestion,

Finally, as established in AMG Fealty, there are a number of reasons why even to the extent that cast-
burden is quantifiable, it should not serve as a consideration in the fair share methodalogy. Households
may choose rather than be *forced" to spend more than a set percentage of income on housing, and
may be completely rational in doing so, whether because they value housing over other amenities,
because their housing option allows them to save on fransportation costs, or for some other reasan.
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Some househalds may be retirees who qualify as cost-burden based on their current income but have
accumulated significant real estate assels. None of these cases represent a housing need requiring a
policy intervention. More generally and more fundamentally, those LM| households living in sound
housing units have an income problem rather than a housing problem. Including this broad category of
households in the need is certainly not a policy that has been advanced or raquired as part of any fair
share methodology.

DR. KINSEY'S ALTERNATIVE CALCULATION OF THE GAP PERIOD (1999-2015)

Dr. Kinsey's submission on January 22™ sets forth two calculations attempting to quantify affordable
housing need emerging from the gap peried. As noted above, neither is responsive to the legal or
empirical impediments to this task. Nonetheless, a review of these submissions is instructive for what it
reveals about Dr. Kinsey's original model {1999 — 2025), which he and FSHC continue to maintain in
their letter accompanying the January 22™ submission "best calculates Third Round obligations” {1},
This section discusses the two "gap" models submitted by Dr. Kinsey and the distinction between tha
two, as well as the conceptual and analytical flaws they contain. The section that follows discusses the
implications of the allernative calculation of the gap period submitted by Dr. Kinsey for the results of his
original model,

The first calculation submitted by Dr. Kinsey for "need” arising from the gap period simply truncates the
calculations of the 1999 - 2025 Kinsey model to the 1999 — 2015 perod. Dr. Kinsey notes that this
approach incorporates “actual data for 13/14 years” (14), since the basis for the calculations of 2015
are generally data points from 2012 or 2013, In this respect, the approach should by definition provide a
more accurate picture of population and household change than the full model, which uses these same
data points to extrapolate out to 2025 (rather than 2015). Interestingly, as noted by Dr. Kinsey on page
12, the incremental LMI household growth projected by the model for 1999 — 2015 of 146,000
constitutes 51% of the 285,000 total incremental LMI household growth projected by the Kinsey model
over the 26 year period, despite the fact that the time period coverad represents 62% of the 26 year
period. This indicates that the Kinsey model projects future LMI household growth to be significantly
faster than observed trends from recent years, a point which we will return to balow,

Ultimately, however, this model makes no serious attempt to accurately quantify need emerging from
the gap period. Not only is it non-responsive to the legal and empirical challenges of quantifying how
incremental LMI household growth relates to housing conditions teday in the quantification of need, but
it fails even to update its data inputs or assumptions with currently known information, instead simply
truncating the flawed Prospective Need model offered by Dr. Kinsey for the 1999 - 2025 model at an
earlier date.

Dr. Kinsey's submission also presented an alternate caleulation (referred to in his Summary as
"Alternative #2" and herein as the “alternative model") of affordable housing "need” from the pap period,
Or. Kinsey's submission "Summary” describes this calculation as "based on changes in households,
headships rates and housing market conditions that actually took place during 1999 — 2015" (2). As
previously noted, this alternative model shares the central flaws of Dr. Kinsey's attempt to define a gap
obligation by truncating his original model. Fundamentally, it applies a Prospective Need framework
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retrospectively, and in so doing ignores the current housing circumstances of LI househealds emerging
during the gap period, instead incorrectly attributing them all as representative of a current “need.”

FHSC and Dr. Kinsey have presented no evidence on how many addltional units, if any, would have
been built in that time period had rules similar to the Prior Round Rules been in effect since 1999, Nor
do they present evidence on how many fewer private sector units might have been built between 1999
and 2015, if any, because of financial burdens caused by fair share requirements. Nor do they present
evidence on whether additional private sector market units would have been displaced from the
housing stock by newly constructed deed-restricted affordahble housing units. Any calculation of what
"would have happened” would have to cansider these and other quantities, Put another way, FSHC is
contending that COAH's inaction caused more than 100,000 LMI households to be harmed. That
contention is not supported by any evidence they have put forward, It implicitly assumes, incorrectly,
that all units “obligated” would have been built, and that the housing market would have otherwise
unfolded the same way,

The alternative methodology also makes an unwarranted reduction in estimates of filtering. On page 8,
Or. Kinsey quotes COAH's explanation of how these secondary sources were “scaled dawn accordingly
by the ratio of lower new-period (1993-1899) to higher old period (1987-1893) secondary source
incidence rates” in the recalculation of Round 1 undertaken by COAH in 1894, Dr. Kinsey therefore
calculates the ratio by which COAH's 1999 - 2018 methodology over-projected household growth for
the 1999 - 2015 and reduces the filtering estimates by this proporion {0.71). Unfortunately, no
population projection factor is included in the Econsult model of filtering, which estimates the likelihoad
of filtering of the current housing stock as of the time of the calculation. Thus, the approach employed is
not only inappropriate, but is not successfully executed with respect to filtering,

Dr. Kinsey's alternative method does, however, seek to incorporate updated information from that
included in his original model. Dr. Kinsey describes the calculation on page 19 as based on "actual,
observed growth.” As such, Dr, Kinsey represents these calculations as his best and most current
estimates of the current population and household characteristics in New Jarsey as of 2015. The result
of these calculations is an estimate of 109,000 incremental LMI households between 1999 and 2015,
This increment is significantly lower than the 146,000 estimated under the truncated Kinsey madel, a
difference of 37,000 {or 25%). ;

The key driver of this differential, as Dr. Kinsey rightly identifies, is a change in the calculation of the
proportion of the New Jersey population estimated to be LMI. The treatment of this specific calculation
in the original Kinsey model has been the subject of considerable debate up to this point. As discussed
at length in ESI's methodology report and in ESI's September 24™ “Review and Analysis” report for the
New Jersey Stale League of Municipalities, the Kinsey model utilizes a faulty standard to define the
median income and then fails to follow the statistical properties of the median in his future projections.
These errors result in an estimate that the LMI proportion of the population will grow from 41.2% in
1999 to 43.3% in 2013 to 45.0% in 2025, which in turn results in the classification of 77% of incremental
households during this period as LMI. By way of conlext this increasing rate alone accounts for
approximately half of the incremental LMI household growth of 285,000 for the 26 year period
estimated in the Kinsey modael.
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The Regional Master's October 30 review of the Kinsey methodology described this as a “very
significant methodological issue” that “requires an adjustment to the foundation of Dr. Kinsey's
prospective need estimate” (12). This common sense assessment would perhaps be shared by the
authors of Fair Share Housing Center's August 2014 comments on COAH's proposed methodology,
who opined as follows regarding COAH's determination of the LM| ratio;

COAH determined that low and maderate income households represent 40.622% of all househalds In
Mew lersey....this is intuitively correct, as the income definitions for these is those with incomes less
than 80% of the median, i.e. 40% of the total, and reasonable. No change is recommended.

[FSHC Comments on M.J.A.C 5:98 and 5:99, August 1, 2014, Comment 58, p. 2]

This assessment is apparently not shared by Dr. Kinsey, who has not adjusted his original model and
its treatment of this issue, and accordingly estimates in his January 22™ gap period submission that the
appropriate LM ratio for 2013 using his truncated 1999 — 2015 model is 43.5%. However, Dr. Kinsey's
alternative model includes an updated calculation of this crucial component, due to the fact that "HUD
in 2015 changed its methodology for calculating income limits® (26). This technical adjustment has
significant implications for the LMI ratio calculated by Dr. Kinsey.® Dr. Kinsey details those implications
as follows:

It so happens that when this calculation is made, it results in a significantly lower share of LMI
households as of 2015 than the share of LMW1 households calculated in the July 2015 Model based on
2013 data. Statewide, the ACS data as adjusted for 2015 income limits shows 41.3 percent of
households are LM, as compared to 43.3 percent for ACS data. This 41.3 percent figure happens to be
almost exactly the same as the 41.2 percent of households that were LMI as of the 2000 Census long-
form data. Thus, LMI households remain a relatively constant share of total households in this
alternative gap period model based on this new methadology, which Is the primary reason that the prior
cycle prospective need methodology produces lower 1999-2015 prospective need than the July modal.

[Kinsey Gap Period Submission, p. 28]

This discovery is, to put it mildly, not a small matter in the context of the Kinsey model (setting aside
ESI's objection to the use of this flawed metric in the first place). As previously referenced, the upward
shift in the LMI rate in Dr. Kinsey's model to 45% is responsible by itself for approximately half of the
Prospective Need estimated by Dr. Kinsey over the 26 year period. In the course of the extended
discussion of this issue in reports produced by ESI, Dr. Kinsey, and the Special Master concerning this
methadolagy, Dr. Kinsey has offered multiple defenses of this bizarre result, most notably asserting that
it presented a “hollowing out of the middle” that in his telling rendered any typical distribution of income

F Dr. Kinsey explains on page 27 of his January 22 gap pericd submissian that this adjustment relates to the inflation and growth factors
ulilized by HUD fo esimate the median income,

o BoonsiliSziwioos | 1435 walrad Streed Ste 300 | Phladelphia, A 10002 | 2IEF17E77F | econsukolbanscam
il



U OESI AMALTSIS OF THE GAP PERIOD | FER &, 2016 23
around the median in Mew Jersey obsolete.” Dr. Kinsey now reports in the context of his January 22"
gap model that the significant increase in the LMI proportion from 41.2% in 1999 to 43.3% in 2013 in
his original madel, from which he exirapolates to the still higher LMI proportion of 45.0% in 2025 {albeit
incorrectly due o the statistical properties of the median, as ESI has explained a length) has now been
effectively eliminated based on a correction issued by HUD.

Dr. Kinsey does not dispute this HUD correction or its accuracy. Indeed, he incorporates it into his
alternative gap model, which has as its basis “changes in households, headships rates and hausing
market conditions that actually took place during 1989 — 2015" (2). Astonishingly, however, in the face
of this new information, Dr. Kinsey and FSHC maintain in their January 22™ submission the original
Kinsey model, unadjusted to correct for this change to a highly consequential input identified by
Dr. Kinsey himself, “best calculates Third Round obligations.” Further, and equally astonishingly, a
week after including this new information in his submission to the Court, Dr. Kinsey's January 28"
submission writes as follows with respect to ESI's caleulation of the LMI proportion:

The impact of Econsult’s misbegotten 40% of median absalutist approach to defining LM| HH an housing
need is no doubt very significant. The Kinsey-FSHC R3 Model July 2015 found that 41.2% of New Jersey’s
3.0 million households as of 199% were LMI based on 2000 Census PUMS data, and projected that 45.0%
of New lersey's projected 3.4 million HH in 2025 would qualify as LM based on 2013 ACS PUMS data, in
both cases, using the HUD-based, COAH-calculated regional income limits required by the Prior Round
methodology. The difference between the change in households calculated by FSHC based on actual
data from the 2000 Census PUMS and the 2013 ACS PUMS in the Kinsey-FSHC R3 Maodel luly 2015 and
the applying the 40.0% of HH standard championed by Econsult is approximately 136,417 LMI HH over
the 1959-2025 projectian periad,

Hanuary 29 respanse to Econsult Repart, p. 22]

Thus, in the face of his own evidence that the LMI proportion in the Kinsey model is seriously flawed
{as has been maintained by ES| and the Special Master throughout), Dr. Kinsey offers not a correction

but a re-affirmation that his model has accurately guantified incremental LMI HH growth and thus
affordable housing need.

Given this claim, we turn to the statistical implications of Dr. Kinsey and FSHC's simultaneous
contention that the ariginal Kinsey model "best calculates Third Round obligations,” and thus population
and household conditions as of 2025, and that the alternative Kinsey model represents Dr. Kinsey's

best estimate of what "actually took place during 1999 — 2015," and thus population and househeld
conditions as of today.

"1n s Oclaber 25 Responss in Special Ragions Mastar's Ingling on Qualifiing Low and Moderale Income Households in fhe Fair Share
Mathodology, Cr. Kinsey wriles:

There is a well-known phenomeanan of “the hollowing cut of the middle" and increased income polarization may explain some of
the increaze in the LM share of iotal HHs. ... there is no reason to think that househeold incomes necessarily follow a distribution
such that 40% of all househalds are below B0% of median househald income. In an area in which there are fewer middle-class
jobs and mere households at the extremes, it is not surprising to se2 in the Census data a reflection of this trend. While Ecansult
proposes vatious ways to ignore this reality, i is simply what the data reflact that is experienced by families and people with
disabilities throughout New lersey.
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IMPLICATIONS OF THE DR. KINSEY'S ALTERNATIVE MODEL FOR THE PROSPECTIVE NEED
PERIOD (2015-2025)

As previously described, ES| maintains that the gap period does not generate any additive affordable
housing need within the FHA framewaork to that calculated within Present Need and Prospective Need
for the 2015-2025 period. Therefore, no calculation of this need is necessary or appropriate, and
attempts to do so inevitably result in double-counting or miscounting of need (as outlined in our
December 8 submission, our December 30 methodology report, and throughout this analysis). Further,
as described in this report, attempts to calculate "residual need" based on cost-burdened households
are without precedent or empirical basis, nar are they appropriate. We also maintain that Dr. Kinsey
has not submitted such a calculation, or made any allowance for information on the current housing
conditions of New Jersey's LMI households, but instead has offered two attempts to apply a
Prospective Need framework to a retrospective calculation of "'need.”

It is nonetheless instructive to examine the results of the altemative model submitted by Dr. Kinsey for
2015 with the results of the original model submitted by Dr. Kinsey for 2025. Despite these calculations
emerging from two different models, this comparison is relevant for the simple reason that Dr. Kinsey
has submitted his alternative calculation as his best and most up to date estimate of current population
and household conditions in 2015, and maintains that his original model provides the best and most
appropriate calculations of these conditions as of 2025. For each of these claims to simultaneously be
correct, the changes in the population and household conditions currently estimated by Dr. Kinsey for
2015 and those estimated by the July 2015 Kinsey model for 2025 must by definition be reasonably
likely to occur of the 2015 - 2025 period. The table and figure below provides a comparison of these
key metrics, as calculated by Dr. Kinsey himself, for the relevant time periods. Note that both models
start from the same estimates for 1999,

CoMPARISON OF POPULATION, HOUSEHOLDS AND LML N JULY 2015 KINSEY MODEL AND KINSEY ALTERNATIVE GAP MODEL

Year 1999 2015 2025 1999 - 2015 2015-2025
July 2015 Kinsey July 2015
Source Kinsey Model &  Alternative Gap i 1-;“ aalit Annualized Annualized
Alt. Gap Model Model y _
Fopulation 8,360,000 B.958,000 8,377,000 37 400 41,900
All Households 3,043,000 3,262,000 3,415,000 13,700 15,200
LI HH 1,253,000 1,361,000 1,537,000 6,800 17,600
LI %% 41.2% 41.7% 45.0% 49.6% 116%
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STATEWIDE LNMI HOUSEHOLD GROWTH, JULY 2015 KINSEY MODEL AND KINSEY ALTERNATIVE GAP MODEL

T AR &
Kinsey Model |
i Hrss 2015 - 2025 Annualized Growth 1537 |
| = LW HH: 7,600 s |
i folal HH: 15.200
| 1.50 - Total Hi I1I"J
| ’,-' |
I 1.45 - ' Kinsey Model _,f" : |
I 1.40 1 - 1980 — 2015 Annualized Growth 1.1_'398 ;f' -
| i LWL HIE- 5,800 ¥ |
| 1.35 4 Tolal FIE 13700 |
| ' _oee==" Kinsey “actual |
i 1.30 - I 1361 |
| ol |
|
Yt Kinsef “'amual" !
I |
1999 2015 2025

The original Kinsey model projects a significant uptick in annual LM! household growth within the later
portion of its 26 year Prospective Need period as it moves from the period for which actual data is
available to its projection period {resulting in an estimate that 49% of need will be generated In the final
10 of the 26 years). The alternative gap model representing Dr. Kinsey's best estimate of current actual
conditions now yields a significantly lower calculation of LMI households In 2015 than that eriginal
Kinsey model. Dr. Kinsey and FSHC are apparently undeterred by these calculations, produced by Dr.
Kinsay himself, and maintain that their 2025 projections are appropriate.

Achieving the projections for LM household growth set forth in the Kinsey model for 2025, based on
the current conditions as calculatad by Dr. Kinsey for 2015, would now require an annual growth rate in
LMl households nearly three times as large as that calculated by Dr. Kinsey based on observed data
for the 1299 — 2015 period. More stunningly, to achieve this projection would require the creation of
significantly more LMI households per year {17,600) than total households {15,200), according to
Dr. Kinsey's own calculations, This means that 116% of all new households would be LMI
households. In other words, the number of non-LMI households would have to shrink by 2,400
households per year while the number of LMl househelds was growing at an unprecedented pace
(keeping in mind that LM| households are defined relative to the median income)} to achieve this
projection.

The projections of the July 2015 Kinsey model for the forthcoming Prospective Need period are
therefore incompatible with the current conditions in New Jersey as calculated by Dr. Kinsey himself,
due to a number of faulty and disproven assumptions and calculations, most notably a significant jump
in the statewide LMI proportion. The Kinsey model, its calculations, and its projections are simply
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untenable as a basis for calculating affordable housing need and assigning affordable housing
obligations.

It is a well-worn military adage that "no battle plan survives first contact with the enemy.” Dr. Kinsey's
January 22" calculations of what he characterizes as “actual, observed growth” for the 1999-2015 gap
period appear provide the first contact of his theoretical model with reality, and indeed the model does
not survive, Instead, it collapses under its contradictions with the current conditions as estimated by Dr.
Kinsey himself.

No doubt Dr. Kinsey could generate a list of differences in assumptions and inputs between his
alternative gap maodel and his original model, and advance a claim that their outputs someahow cannot
be compared. Such a claim might work as a theoretical exercise, but would discard with it the core
purpose of the model, which is (supposed to be) to accurately guantify affordable housing need. The
utility of his model with respect to that question can be evaluated using some very basic questions:

« Does Dr. Kinsey's alternate model reprasent his best estimates of the current numhber of
households and LMI households in Mew Jersey (as of 2015)? He maintains that it does.

« Does Dr. Kinsey's original model represent his best projection of the number of hauseholds and
LMI households in New Jersey in 20257 He maintains that it does.

« s the growth in households and LMI households required to get from those current conditions
(as estimated by Dr. Kinsey) to the 2025 projections (maintained by Dr. Kinsey) plausible or
reasonable? It plainly is not.

The Kinsey model results are thus fundamentally inconsistent with Dr. Kinsey's own calculation of the
current reality of New Jersey's households and their characteristics. This basic analysis demonstrates
conclusively that the Kinsey model, the flawed assumptions of which have been detailed at length, does

not and cannot serve as a reliable basis for the assignment of affordable housing obligations for the
Third Round.

L3
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BACKGROUND

In March 2015, the New Jersey Supreme Court reinstated the
courts "as the forum of first instarce for evaluating municipal

125 &

L

compliance with Mount Laurel cbligations." In re N.J.A.C.

2:97, 221 M.J. 1, 20 {20153) ("Mcunt Laurel IV"). The Suprems
Court directed the trial courts both to establish the present
affordable housing ckligaticns [or New Jersey's municipalities
and to certify municipal plans to meet those cbligations through
declaratory judgment acticns. Id. at 24-29.

On July 2, 2015, the Township cf Branchburg ("Branchburg")
filed a complaint seeking declaratcry judgment and a judgment of
compliance and repose. ZEranchburg was a "participating”
municipality in the third reound, meaning that it had submitted a
housing plan to COAH, but had not received yet substantive

certification. Cemplaint € 55; see Mount Laurel IV, 221 N.J. at

22. On Cctober &, 2012, this Court granted temporary immunity
from builders' remedy lawsuits to Branchburg, and on April 15,
2016, extended the immunity to July 31, 2016.

On eor akout April 14, 2016, Fair Share Heousing Center
{"FBEC") submitted a mection for summary judgment on compliance
and gap issues. The Omnibus Case Management Order #2 provides
that “[alny and all responding briefs shall ke filed and served

no later Lhan May &, 2016." Omnibus Case Management Order #2

("Cmnikus Crder #2™), T 16, This krisef serves as Branchburg's
oppesition to FSHC's summary Judgment meticn. Branchburg's

respense Lo FEHC's statement of material facts iz set forth in a

separate document filed herewith.

SR gasE Moy &, 014



ARGUMENT

A. The declaratory judgment procedure tests constituticnal
compliance and allows trial courts discretiocn in determining
compliance.

The purpose of the declaratory judgment procedure in Mount
Laurel IV is to evaluate constitutional compliance with
affordable ncusing chligations for the third round. While the
process "seeks to track the preocesses provided for in the"™ Failr

Eousing Act of 1985 ("FHA"), N.J.85.A., 52:27D-301 to =323, it

tests compliance with the constitution rather than with the FHA.

See Mount Leaurel IV, 221 N.J. at 34 i(issuing order "zllowing

civil acticns ceoncerning municipalities' cempliance with

constitutional affcrdakle housing obligaticrs to prooceed in the
e M

courts") {emphasis added) .

The cocnstitutional obligation prohikits municipalitises from

their =zoning ordinances to "exclude housing for the poor." So.
Burlingtcn Cty. WAACE v. Mount Laurel Twp., 92 N.J. 158, 295

{1983 {"Mount Laurel II"). Municipalities are required to afford
"a realistic opportunity for the conslructicn of [their] fair
share of the present and prospective regiconal nesd for low and
moderate income housing” as a constitutional ckligation. Mount
Laurel II, 92 N.J. at 204-05.

In Meunt Laurel IV, Supremns Court recognized that the FHA

and pricr COAH regulations provide guidance in meeting the
constituticnal oonligaticn. It held that "where appropriate," the
courts should use processes "that are similar To thoss which
woulcd have been availzabkle through COAH for the achievement of

substantive certification." Mount Laurel IV, supra, 221 N.J. at

2
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23, The Supreme Court held that trial courts are given the same
discreticn as CORH and that they "sheould empley flexibility in

assessing a town's compliance .... Mount Laurel IV, suora, 2721

N.J. at 33.

B. The trial court may allow municipalities the bonus credits
provided for in the N.J.A.C. 5:93 ("Second Round Rules'")} as wall
as bonus credits provided for in N.J.A.C. 5:97 ("Third Round
Rules') . IS

[n its summary judgment brief, FSHC arques that Mount Laurel

IV requires the use of the benus structure of the Third Round

Rules in its ertirety, and that trial courts may nct use the
nonus structure of the Second Round Rules at all. FSHC Br., pp.
5-9. Heowever, contrary o FS8HC's argument, the Supreme Court
never barred trial courts from allowing the bonuses established
in the Second Round., If the Suprems Court inkended to kar the
uze of the Secend Round bonus structure, it weould have said so
expressly, Instead, it allcowed trial courts discretion to use
whatever combination of bonus rules could secure “prompt

voluntary compliance from municipalities ...." Mount TLaurel IV,

221 N.J. at 33-34. Specifically, the Supreme Court held as
follows:
1) Trial courts may not sanction any “expressly disapproved
practices from COAH's invalidated Third Round Rules.”

Mount Laurel IV, 221 N.J. at 3T

M

Trial courts should not "creabs an alternallive form of

statew ide administrative decision maker for unresclved
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palicy details cf replacement Third Round Rules P

Mount Laurel IV, 221 N.J. at 29.

3) Trial courts may allow bonus credits established by Lhe
Third Round Rules for extensions cof afforcability contrels,
units affordable to the very poor, and units that comply

wllll

the Third Round reguirements for "Emart Growih" and

"Redevelopment" credits. Mount lLeurel IV, 221 N.J. at 31-

[

.
4] In evaluating compliance, trial courts may exercise Lhe

eame discreticon as CORH. Mount Laurel IV, 221 WN.J. at 32.

The Supreme Court had previously held that "the mathodology
of prior rounds is a proven method of creating a substantial

amcunt of affordable housing.” In the Matter of the Adoption of

N.J.B.C. 5:96 and 5:97 by the New Jersey Council on Affordable

E
=
w
'_l a
]
L
R
[

15 N.J. 57B, 608 (2013). 1t upheld an Zppellate
Division decision ordering CORH to use prior round methodelegy In
adopting Third Reund Rules. Id. at 620. Therefore, as part of the
trial courts' considerable discretion in evaluating compliance,
they presumably may allow Second Round bonus rules, anc have
discretion to use the Third Round bonuses consistent with the

Supreme Court's directien in Mount Laurel IV

Bonuses must be considered in light of the purpcse of the
declaratory judgment procedure, which is teo "encourage[] and
reward voluntary municival compliance" and provide an alternative

to builders' remedy lawsuits. Mount Laurel IV, 221 N.J. at 4.

Ronuses encourage towns to approve affordable developments

l&nl=-27Lz1r



because the bonuses assist the municipalities in meeting Lheir
affordakle housing obligations.

The Supreme Court also did not bar the trial courts from
combining both Second Round and Third Round credits. As leong as
combining both types of credits encourages the provisions of
affordable units, such combinations should be permitted. For
example, the Supreme Court held that trial courts may allow
credits for each "'low and mcderate inccme for-sale housing unit
that [wals subject to affordability controls that [welre
scheduled to expire ... if the affordability controls [we]re
extended in accordance with' N.J.A.O. 5:80-24. 390 N.J. Super. at

11-84." Mount Laurel 1%, 21 HN.J. at 31 {internal citaticn

cmitted) . Extending affordability controls shceuld be enceouraged.
The Appellate Division held that "“[e]xztending affordablility
controls on exisbing housing prevents the loss of much needed
affordakle housing. Nothing in Mount lLaurel II or the FHR
orohibits CORH from acdopting Lhis technigque, and 13F makes no

convincing argument that [the credit] is arbitrary or

unreasonable.™ In the Matter cof the Adoption of N.J.A.C. 5:94 and

5:9% by the New Jersey Council on Affordable Housing, 390 N.J.

Super. 1, B4 {(App. Diw, 2007), cert. denied, 1932 N.J. TZ.
Because extending affcordability controls prevents the leoss of
affordakle housing, the Courl should allow this credit even if
towns also geeX credits under the Second Eound Bules.

Thus, Lhe trial court should allew apply bhonuses in the

Seccond Round Rules (as set feorth in Branchburg's compliance brief

dated April 13, 2016}, as well as the Third Round bonuses to the

Taal=47Fair oy 3, 0006



extent indicated by the Supreme Ceourt in Mount Laurel IV. Such

credits are raticnally related to the goal of constructing
affordable housing because they enccurage the actual preoduction

of such housing.

€. The Court should allow municipalities to axercise discretion
in determining what percentage of family housing and very low-
income units should be made available to families, and what
percentage of affordable housing should be rental units.

FSHC argues that half of a municipality's fair share must be
met with family housing and half of very low-income rental units
should be available teo families. F3HC Br., pg. 10 {citing
WoF D0e, =g, 0. These restrictions were not addressed by
the appellate courts, deprive municipalities of flexibility in
providing housing mest appropriate for their communities, and are

not necessary lor constitulicnal compliance. See, e.g., Hills

Dev. Co. v. Bernards Twp., 103 N.J. 1, 25 {1986) {upholding
constitutionality of FHA, which did not then include these
reguirements}. Therefore, this Court need not fellow those
regqulations,

TSHC argues thalb btrial courts should follow N.J.A.C. 5:97-
3.9 because: (1) families with children are the primary intended

beneficiaries of the Mount Laurel doctrine, and (27 COAH

interpreted N.J.53.A. 52:27D-302h as reguiring that half of all
units be open to familiss and that interpretation should be
entitled to deference. FSHT Br., pg. 10. The Third Zound Rules

define "lfamily uanit" as "“a self-contained residential dwelling

unit with a kitchen, sanitary facilities, sleeping quarters and a

on
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private entrance, which is availakle to the general pubklic and
noet restricted to any specific segment of the population.”
MoJ.A.C, 5:97-1.4 (definiticons).

However, as FSHC acknowledges, the Mount Laursl doctrine is

not only intended to benefit families with children., Rather, the
doctrine ls concerned with the "proper provision for adeguate

housing of &ll categories of people ...." Southern Burlingten

County N.A.A.C.P. v. Township of Mount Laurel, 67 W.J. 151, 179

(11975) ("¥Mount Laurel 17! (emphasis added). All categories of

people include senicr citizens. See Taxpayers Ass'n of Weymouth

©n

v. Township of Weymouth, 80 N.J. &, 50 (1876). It alsc includes

persons with special needs, an important categery for Branchburg
as the home of the internationally known Midland School for
perscns with developmental disabilities,

Second, contrary to FSHC's <¢laim, W.J.S5.A. H2:27D-302h dces
not reguire COAH to adopt a requirement that 50% of housing be
for family units. COARH may have discreticen to adopt such a rule,
but that is not the same as a reguirement that it adopt such a
rule. Courts apply de novo review Lo an agency's determination
af a strictly legal issue, especially one that dees not require

specialized expertise. See, e.g., kducation lLaw Center v. New

Jeraey State Bd. of Educ., 438 N.J. Super. 108, 115-16 (App. Div.

2014). The peortion of the FHA cited by FSHC does net reguire 50%
housing for family units.

It is true that the Appellate Division invalidated a Third
Found Rule that allowed municipalities to age restrict 50% of new

affordable housing units. In re Matter of Adopticn of N.J.A.C.

Tebi-a7ral: May 3, PR



5:94 and 5:95, supra, 390 W.J. Super. at {9-80. It held that

"the pricr age-restricted cap cof twenty-five percent should
remain in place pending further agency acticn." Id. Thus,
unless it receives a welver, presumably, a municipality cannot
receive credit for age-restricted units that exceed 2353% of its
obligation. This restriction suffices to ensure that
municipalitiss do not go too far in restricting heousing to senior
gitizens.

Both the Second and the Third Round Rules reguire a minimum

of 25% of the prospective nesd obligation to be met with rental
housing., N.J.AC. 5:93-5.15(a}y N.J.AC. 5:97=3.10(b}. The

Third Round Rules also provided that half of that rental
obligaticn must be met through rental homes availabkle to
familiss, N.J.A.C. 5a07<3.4:(b)., If COAH were still
functioning, the Second Reurnd Rules would still be in effect,

while the Third Round Rules would not be. Compare N.J.A.C. 5:83

with N.J.A.C. 5:87. Therefore, the Court should nct regquire
that half of the rental obligaticn be met through homes awvailable
to families. Rather, the Courts shculd allow municipalities
flexibility in determining how best toc meet demand in their

communities. The Courts' obligation is to enforce the Mt. Laurel

constitutional obligation, ncot the FHA or COAH's regulations.

D. Municipalities should have flexibility in determining whether
13 percent of their affordable housing obligations should be
affordable to very-low income households.

FSHC argues that in 2008, the Legislature revised the FHA to

require that 13 percent of the municipal fair share to be met

ZEbi-47Zair Hawy 5, 2014



with wvery low income housing. FSHC Br., pg. 11 {citing N.J.S.A.
52:270=-328.1}. These units may contribute to the minimum 50
percent of housing units in each plan that are required to be
affordable tc low income households. N.J.A.C. 5:93-2.20, FSHC
further argues that half of this 13 percent must be availakle to
families; the remaining hzlf can serve very-lcow-income pecple
with special needs and senicrs.

In response, Branchburg simply points out that the Court is
evaluating constitutiocnal compliance, not compliance with the
FHA, anc as long as plans afford & "realistic opportunity for the
construction of its fair share of the present and prospective
regicnal need for low and modsrate income housing", they should

be upheld. Mount Laurel IT, 22 N.J. at 204-05.

E. The trial courts have discretion te allow municipalities to
supplement N.J.A.C. 5:80 if doing so will increase affordable
housing.

In its brief, FSHC argues that the trial courts should apply
the Uniform Housing Affordakility Contrcls ("UHAC"), N.J.A.C.
5:80 in evaluating compliance. FSHC Br., pg. 2. Branchburg
notes that in some respects the UHAC are flawed and may require
nunicipalities to provide housing toc persons who are not truly In
need. For example, applicants may be defined as low or moderate
income, yebt have significant assets that are undervaluea by the
UHAC. Such assets could be used to meet the applicants' housing
neods,

For example, the UHAC provide that assets "nol earning a

verifiable income shall have an annual imputed interest income



using a current average savings interest rate." N.J.AR.C. 3:80-

2e.1eikb) 3. Yet the current savings interest rate 1s under one
percent, which may undervalue an asset whose sale could be used
to provide housing. Further, the UHAC dec not require
recertification. Thus, a perscn living in affordable housing
could have a salary increase or accrue substantial assets. A
part of their discretion, trial courts should permil
municipalities to adept rules that may add to the UHAC as a
permissible means of ensuring that orly these subject te the Mt.
Laurel constitutional mandate occupy alfordable housing. Te do
atherwise will resualt in limiting access to affordable housing to

Frose 1in need.

F. The issue of the 1,000 unit cap should be deferred.

The FSHC contends that affordable obligation at issue is forx
the period frem 19%2 through 2025, an assumption not necessarily
shared by Branchburg since the FHA envisioned discrete ten year

periods. E.g. N.J.S.A. 52:27D-307 (¢} (1) {present and prospective

need =hall be computed for a ten-year period); 52:27D-
313 (a2} (substantive certifications are for ten-year periods) .

The FSHT contends that the municipal cbligation for 139%-2025 is

~y

capped at 2,600 units, while the municipalities contend that 1t
should be capped at 1,000 units. The FHA provides as follows:

No municipality shall be reguired to address a fair
ghare beyond 1000 units within ten years from the grant
of substantive certification, unless it is
dermeonstrated, fellowing objection by an interested
party and an evidentiary hearing, based upon the facts
and circumstances of the affected municipality that it
is likely that the municipality through its zoning
power could create a realistic opportunity for more

10
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than 1000 low and moderate income units within that
ten-year period.

NodiuS« B 5202702307 (8% -
Judge Wolfsen held that the 1,000 unit cap must be adjusted

to account for the 26 year period. In re Hous. Element for the

Two. of Monroe, 444 N.J. Super. 163 (Law Div. Z015; ("Monrce

Degision™).

on the other hand, Judges Troncone and Ford held that the
statute should be read acceording to its clear language that "no
municipality is te have a fair share obligation beycnd 1000 units

in any ten {10} cycle." 1In re Declaratory cudgment Aoticns Filed

by Varicus Municipalities, County of Ocean, Bocxeb No. OCN-L-

2640-1% (Law Div. Ocean County, February 8, 2016) ("Ocean County
Decision™) FSHC Br., Exh. C, pg. 24. Thus, Judge Troncone held
chat the obligation going forward through 2025 is capped at 1,000
units., Id.

In Mercer County, Judge Jacobscn found thalb an "analysis of
the 1,000-unit cap issue may very well be intertwined with

questions regarding methodology." In the Matter of the

Application of the Township of East Windsor, Docket No. MER-L-

1522-15 {Law Div., Mercer County, November 1%, 2013) ("Mercer
County Decision"); FSHC Br., Exh: &, pg. 7. Therefore, she
deferred decision on the issue until a later date, in part,
because "the court may reguire expert input to determine whether,
for example, the inclusion of the regulatory 'gap period' would
result in any double counting.™ Id. The FSHC agrees with this
decision and urges the court te "withhold decision on [Lhe] issue

of the 1000-unit limitation for a later day ...." FSHC Br., pg.

11
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1. Blternatively, the F3HC argues that the cap should be
enlarged to 2600 units.

Branchburg agrees that the issue c¢f the 1000-unit cap is
intertwined with guestions regarding methodology and should not
be decided on this summary judgment motien. If the Court is
going tc decide the issue on this metion, i1t should cap the
obligation at 1,000 units for the next ten years, because that 1s
consistent with both the language of the FHA and with the Supreme
Court's concern that affcordable housing obligations net radically

transform municipalities. Mount Laurel II, %2 M.J. at 280.

¢. There iz an issue of fact as to whether there are affordable
housing obligations for the "gap peried."

FSHC claims that an affordable housing obligatien

acorued for the pericd from 1993 through 2015 that must be

L

added to Branchburg's prospective need obligaticn for 201
through 2023. Pxpert Eccnsult Solutions ("Econsull"] denies

that there is an obligatien for the "

gap" period.
Certification of Mark Anderson ("Anderson Cert."), Exh. A,
(Econsult Soluticns, Inc. Analysis of the Gap Period [1agg-
20015]) J+

Kinsey and Eccnsult disagree about whether calculating
obligations for the gap periocd entails double counting.
Therefore, the issue of whether and to what extent municipalities
should be responsible for gap period cbligation is an lssue of
fact and is not apprepriate for decision on summary judgment.
Indeed, FSHC contends that Zconsult's position is "factually
incorrect, as a basic look at the Census data Econsult cites

12



shows." FSHC Br., pg. 19%9. FSHC is asking the Court tc make a

finding of fact rather than a conclusion of law; the factual

i

disputes cannot be resolved on summary judgment.

H. There is an issue of fact with respect to how to calculate the
"gap" period need, if any.

The Ocean County Decision found that there is a "gap" period
need and that the need should be "calculated as a separate and

discrete compcnent of a municipality's fair share obligation.”

o

FSHC Br., Exh. C, pg. 18. F8HC claims that this helding 1is not
correct and argues that the “gap" pericd should be part of a
gingle ralculation. FSHC Br., pg. 21,

F3UC alsc acknowledges that the issue is not appropriate for
summary Jjudgment. It argues that,

[T]o the extent tfhe court intends to address this is=zus

and consider reguiring two calculatiens, doing so

should be considered at trial, with expert testimony,

and should not bs the subject of pre-trial decislions.

The fact sensitiwve nature of this issue does net permit

a summary decisicn-making process.
FSHC Br., pg. 23.

Branchburg agrees that the issue is not appropriate for
summary Jjudgment, especially since discovery iz not complele and

expert depositions hawve not yet cccurred. G&ee, 2.9.. Jackson wv.

Muhlenberg Hespital, 53 W.J. 138, 142 {1969} (cautioning against

the grant of summary judgment on an incomplete recerd when the
ruling would have a broad-reaching social and legal effecl).

Therefore, the issus should he deferred.

I. Branchburg should be allowed to phase in its obligations,
inecluding any obligations for the "gap" period.

13
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FSEC alsc argues that the Court should nct permit deferral
of part of the gap period need. FSHC Br., pg. 23. While
Branchburg does not concede that it has an obligation for a "gap"
pericd, if the Court dces find such an obligaticon, then
Branchburg sheould be allowed to phase in the obligation in over a
period of time.

Both Judge Wolfsen in the Monrce Decisicn and Judge Troncone
in the Ccean County decisicn allowed phasing. Judge Tronceone
held that "municipalitiss may petition the court te defer up to
50 percent of [their] 'gap' obligation(s] to the fourth round."

Ocean County Decislon, supra, FSHC Br., Exh. C., pg. 26. Judge

Wolfson held that "thosze units attributable to the gap period may
be provided in three equal installments of the next ten-year
cycles, starting with the ten-year period following their

anticipated 2015 grant of compliance." Mgnroe [Decision, supra,

444 N.J. Super. at 176.

Phasing is constitutionally acceptable. The Supreme Court
approved of the phasing of a municipality's falr share of
affordable housing:

Tt is within the power of trial courts te adjust the

timing of builder's remedies so as to cushlion the

impact of these developments on municipalities where

that impact weould otherwise cause a sudden and radical

transformation of Lhe municipality.

Mount Laurel IT, 92. N.J. at 28C, "The Supreme Court

demonstrated its concern for the guantity of construction which

could occur within a short time." The Allan-Deane Corp. ¥.

Wom per

Township of Bedminster, 205 N.J. Super. 87, 110 (Law. Diwv, 19285H).

1&E1-47 Taic



The expert report provided by Kinsey initially placed
Branchburg's chligation at 1,000 units. As of the 2010 United
States Census, Branchburg had a population of abcut 14,000

persons and about 5,000 househelds. 2010 United States Census,

U

7.5, Cazelteer Files: Mew Jersey Ceounty Subdiwvision, U.5. Census

Bureal, www.oonsus.gov/geo/map-data/datafgazerteer20li, html,

it

The obligation that Kinsey claims Branchburg owes would cause a
drastic transfeormation on Branchburg, especially if most of the
tnits are obtained through inclusicnary zoning, with five or meore
market units for each afforcable unit.

The Supreme Court never intended to impese such drastic

transformations on municipalities. In Mount Laurel 11, the

Suprems Court held that "[tlhe Mount laurel chkligation to meet
the prospective leower income housing need of the region is, by

definition, one that is met year after year in the future,
threoughout the years of the particular projection used in

calculating prospective need. Mount Laursel II, supra, 392 HW.J.

at 218-219, The Supreme Court added:

We reassure all concernsd that Mcunt Laurel is not
designed tc swesp away all lancd use restrictions or
leave our open spaces and natural resources prey to
speculators. Municipalities consisting large ely oI
conservation, agricultural or environmentally sensitive
areas will not be reguired to grow because of Mount
Laurel. MNo forests or small towns need be paved over
or covered with high-rise apartments as a result of
today's decision.

No one community need be concerned that 1t will be
radically transformed by a deluge of low and moderate
income developnents.

Lebid7tats Muy =, 20k



We ... reassure all concerned that any changes brought
about by this opinion need not be drastic or
destructive. ©Our scenic and rural areas will remain
essentially scenic and rural, and cur suburban
communitiss will retain their basic suburban character.
et there will be some change, as there must be if the
constitutional rights of our lowsr income citizens are
ever to be protected.

Mount Laurel II, 92 WN.J. at 219-20. (italics in original}.

In Allan-Deane, the Law Division explained that "Mount
Laurel IT does not provide a definiticn of radical
transformaticn. The commeon sense connotation is a rapid and
sxtreme change in existing conditicons." 205 N.J. 3Super. at TEL,
The Law Division further explained:

The court must measure the capacity of the municipality
Lo aksorb that change within a specified planning
pericd. Implicated in that evaluaticn will be the
axtent of reguired capital improvements such as water,
sewer and roads. Instituticnal and service demands
such as schools, police and fire protection and
municipal geovernment facilities must also be examined.
Of course, this capacity measurement must alsc account
for any unigue environmental or planning conditicns
which might render a town particular.y sensitive o
gudden growth.

4w A

The Allan-Deane Corp., supra, 205 N.J. Super. at 111 {allowing

Bedminster tc phase in its affordable housing cbligallion). Thus,

phasing is a permissible tool and should be allowed.

=
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CONCLUSION
For the foregoing reascns, FSHC's motion for summary

judgment should be denied,

WCoOLSON 3UTPEEN ANDERSCHN, P.C.

Date: j'\la_\hv;mlb By: | 3

Mk ST Andesr=on
IDE: 2610515972
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Woolson Sutphen Anderson REY

A Prafessional Corpavation

Mark S. Anderson, 261051972

11 East CLiff Street

Somerville, New Jersey 08876

908 526-4050

Attorneys for: Township of Branchburg

: SUPERIQR COURT OF NEW JERSEY
IN THE MATTER OF THE TOWNSHIP ¢ LAW DIVISION

OF BRANCHBURG'S HOUSING ELEMENT i SOMERSET COUNTY
AND FAIR SHARE FLAN : DOCKET NUMBER: SOM-L-£98-15

Civil RAction

Township of Branchburg's Responding Statement to Fair Share
Housing Center's Statement of Material Facts

Pursuant to R. 4:46-2(b), The Township of Eranchburg

("Branchburg"} submits this responding statement to Fair Share

Housing Center's ("ESHC")] Statement of Material Facts filed on or
about April 14, 2016 in support of its motien for summary
judgrent.

1. Admits that in a certification attached as Exhibit

D to FSHC's metion, David Kinsey purports to address the

change in "cost-burdened" low and moderate income ("LMI™)

LAET-47 May 5, Z01EF
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Nouseholds {("HH"} in Hunterdon, Somerset and Warren Counties
during 1999-2015, compared with the experience of LMI HH on
a statewide basis in New Jersey. Denies the cenclusions in
the report or that the pericd of time stated is appropriate
for measuring affordable hcusing obligaticons. Certificazion
f Mark Anderson {("Anderson Cert."), Exh. A {BEconsult
Sclutiens, Tnc. Rralysis of the Gap Pericd (1999-2015)
February 8, 2016).

2. Admita that paragraph 2 states certain

definitions, but says that reslevance is a conclusion of law,

3. FSHC's Statemsnt of Material Facts deoes not

include a paragraph 3.

d. FS5HO's Statement of Material Facts does not
T

inzlude a pa

; FESC's Statement of Materiazl Facts does not

N

include a paragraph 5.

E. FHEC's Statement of Material Facts doss not
include a paragraph 4.
7. Admits that paragraph 7 states certain

definitions, but says that relevance is a conclusion of law,

B. Admits that the HEUD website inecludesz the statemernt

quoted in paragraph B, but denies relevance.
9, Admits the statement, but denies relevance.
10. Acmits the statement, but denies relevance.

1. Denied. See Anderson Cert., Exh, A.

1Z2. Dernied. Ss2e Anderson Cert., Exh. h.

13. Denied. See Bnderscn Cert., Exh. A.
14, States a cenclusion, not facts,

15. Denied. See Anderson Cert., Exh. &,

Hay 5, 2016
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Denied.

Cenied,

Fay

See Anderson Cert., LExh. A.

See Andersen Cert., Exh. A.

Woolscon Sutphen Anderson,

ark 5. Anderson
Attorney ID# 261031972

E.

C.

Hay

5, 2018



Woolson Sutphen Anderson

A Professignal Corporation

Mark S. Anderson, 261051972 /
Jolanta M. Maziarz 018302006

11 East Cliff Street

Somerville, New Jersey 08876

908 526-4050

Attorneys for: Township of Branchburg

SUPERIOR COURT QF NEW JERSEY

IN THE MATTER OF THE TOWNSHIP i LAW DIVISICH
OF BRRNCEBURG'S HOUSING ELEMENT : SOMERSET COUNTY
AND FATR SHARE PLAN ¢ DOCEET NUMBER: SOM-L-f08-15

Civil Zetion

CERTIFICATICN OF
MAEK £. ANDERSCHN

I, Mark 3. Anderson, being of full age, hereby certify as

follows:

1. I am a principal in the law firm Woolson Sutphen
Anderson, P.C., attorneys for the Township of Branchburg
{("Branchburg"y, I make this certification in support of the

Branchburg's Oppositien to Fair Share Housing Center's Mction for

Summary Judgment in the above-captioned ca

ase.

2. Rttached hereto as Exhibit "A" is a true and correct

copy of the report entitled Econsult Sclutions, Inc. Analysis of

the Gap Period (19%392-2015) dated February B, 2016,

I

1521-47 day 5, 7014

j -



I hereby certify that the foregoing statements are true. 1

understand that if any of the foregoing statements is found to he

willfully false, I am subject to punishment.

M2 D

g ‘\_—-"'“"--E—
;fMark B y :

AIOErs0on

Lated: May EE r 2016
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'ECONSULT SOLUTIONS, INC. |
 ANALYSIS OF THE GAP PERIOD |
(1999 - 2015) ¢

February 8, 2014

REFORT SUBMITTED BY:

Econsult Solutions R ECONSULT
1435 Walnut Street B
Philadelphia, PA 19102 om=n SOLUTIONS

econemics | pohioy | strategy

Peter A. Angelides, Ph.D., AICP
Princigal

Vi O g
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INTRODUCTION

This report addresses one of the central issues to calculating fair share need in response to the Mt.
Laurel IV ruling — how to freat the "gap period.” ESl's analysis indicates that there is no affordable

housing need or obligation from the gap period, whereas other parties have identified and quantified a
need from the gap period.

Econsult Solutions, Inc, (ESI) addressed the issue of af#ordable housing need and obligation arising
from the gap period from 1999 - 2015 in both our December 8, 2015 expert submission to the Caurt in
Ocean County (entitled Econsult Solutions jne. Response to Ocean County Third Revised Case

Management Order) and in Section 7 of our methodaology report (entitled New Jersey Affordable
Housing Need and Obiligations).

Subsequent to the preparation of those documents, ES| has had the opportunity to review the analysis
of Regional Master Richard Reading with respect to the gap period submitted to the Court on
December 28", We have further reviewed a series of submissions from the Fair Share Housing Center
(FSHC), New Jersey Builders Association (MJBA), Highview Homes LLC ("Highview") and their
respective experts, including briefs and submissions to the court on December 8™ responses to the
Reading report from early January, proposed methodologies for calculating gap period obligations on
Jan 22™ and response reports to the ESI methodology report submitted an January 28", ES| was also
present for a substantial part of the oral argument on the gap argument on January 7, 2016 in Ocean
County Superior Caurt and has reviewed a transcript of the final portion of the proceedings on that day.

Our submissfon and report establish a consistent treatment of affordable housing need and obligation
arising from prior periods, bullt on straightforward logical principles and analysis and a plain reading of
the text of the Fair Housing Act (FHA). Our analysis also incorporates the Supreme Court's rulings in In
re Adoption of N.J.A.C. 5:96 & 5:97 by the New Jersey Cauncil on Affordable Hous., 221 N.J. 1,30
(2015) ("Maunt Laurel V"), which repeatedly relied on the FHA for guidance and which required
municipalities to address the prior round obligations COAH had established as the second round
obligations. Our analysis that the ‘gap period" from 1999 — 2015 yields no legal affordable housing
obligation nor identifiable additive housing need within the FHA framework and the requirements of
Mount Laurel IV remains unchanged.

Our analysis of the gap period nacessarily includes a mix of analytical principles and precedent from
relevant statutes, court decisions, and prior round reguiations. This is also true of our entire
methodology for calculating affordable housing need and obligations, We are not lzwyers, but the task
of updating and calculating such a methodology in accordance with the directives of the Supremea Court
necessarily involves reckoning with the relevant legal and analytical precedents.

This repart proceeds in saveral parts. Afterthe summary of the overall conclusions, the report analyzas
the issues in more detail:

oon  Ecoraullcifions | 1435 Walnul Slest, e 300 | Philadsiphio, PA 15102 | 218717 2777 | ecosulbsoirions com
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= |t provides an overview of gap period and the underlying principals:
= |t responds directly to issues raised about the gap period in various submissions;

e It analyzes Dr, Kinsey's proposed (and inappropriate) methods for calculating a gap period
obligation; and

« It shows how facts provided by Dr. Kinsey's gap period calculation directly contradict his
preferred fair share model, _

This report addresses issues pertaining to the gap period only. It does not address any additional
issues raised by the same parties in their January 29 responses to other aspects of ESl's methodalogy,
which will be addressed in a forthcoming rebuttal report.

SUMMARY

ESl's Analysis

The premise of the ES| analysis is that the object is to determine the Present Need and Prospective
Need as accurately as possible. ESI's December 8" expert submission and New Jersey Affordable
Housing Need and Obligation report set forth a consistent analysis as to why the calculation and

addition of housing need emerging from the gap period to current affordable housing obligations is
inappropriate. Those principles, stated simply, are follows:

» The Prospective Need period covers ten years, is forward-facing, and relates to affordable
housing need attributable ta likely development and growth;

* Present Need represents all currently identifiable affordable housing need, and by design and
by definition incorporates all prior population, household and housing characteristics;

* Present Need and Prospective Need comprise all affordable housing need under the FHA

framework, Therefore, no legally assigned obligation nor identifiable current affordable housing
need arises from the gap period; and

* Aftempts to calculate housing "need" from that time period based on the retrospective

application of a Prospective Nead methodology do not accurately describe housing need as of
today,

Response to Issues Raised

FSHC, NJBA, Highview and their respective experts have offered briefs on the gap period, through
submissions to the Court on December 8, 2015 and additional responses to the December 29, 2015
report of Regional Special Master Richard Reading summarizing and commenting on the Master's
Report and, on January 22, 2018, providing additional calculations on the gap period. For all of those

|:, Ecorsult 3alulzrs | 1435 Wolrul Sheer, She, 300 | Fhiladelphic, Pa 1202 1 21571 F27F7 | eoarslsaldiong oo
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voluminous submissions, little response has been offered that bears on the clear logical and analytical
framework set forth in the ES| submission and mathodology report. Rather, these submissions fail to
reconcile with the core principle that a retrospective calculation of "need” arising from a priar time
period is not appropriate within the FHA framewark, and that a calculation of “residual need” from tha
gap period would be both speculative and outside of existing methodologies.

The core failing of the approach of FSHC is their inability to account for the current housing conditions
of New Jersey's LMI households. As set out in our prior submissions, some LM| households emerging
during this period are living in inadequate housing, and are captured within the Present Need. Those
that are living in sound housing do not represent a currently identifiable housing need under the FHA
framework. These househalds are indistinguishable from every other LM household living in sound
housing in New Jersey which formed or became LMI prior to 1999 with regard to their current income
and housing status, and thus their treatment under the FHA. Nonetheless, as explained below, the
justification advanced by FSHC and NJBA for a gap peried attribution of “need" treats LMI households
emerging during the gap period differently from LMI households from befare the gap period. For
example, a cost-burdened LMI household created in 1998 currently living In sound housing would not
be an identifiable need, but a cost-burdened LMI househald created in 2002 current living in sound
housing would be counted as part of the need. This differential treatment s without basis,

Flaws in Dr. Kinsey's Proposed Calculations

Rather than reckon with this fundamental issue, these gap period calculations are supplemented with
arguments that a retrospective calculation using a Prospective Need methodology is appropriate
despite its failure to accurately quantify affardable housing need as COAH has defined the need, which
excludes cost-burdened households. These arguments include misleading analogies to prior round
precedents and an attermpt to obfuscate the clear overlap with the calculation of Present Nead.
Primarily, however, they focus on the issue of cost-burdened households, whose existence Is
pesitioned as direct evidence that the entirety of LM household growth during the gap period
represents a current housing need. We address this point at length, and demonstrate that the statistics
on cost-burdened households presented by the expert for the NJBA do not in fact demonstrate this
case. Further, we demonstrate that the use of cost-burden has no precedent in the fair share
methodology, and that its exclusion is based on sound analytical principles set forth in 1984 in AMG
Realty vs. Warren Twp. which are still true today,

More broadly, we discuss the impossibility of ‘rewinding the clock” and attempting to quantify a counter-
factual scenario for the housing conditions of New Jersey's households since 1899 absent the
adminietrative failings of COAH. In this paint, we agree with Regional Master Richard Reading's
assessment in his Decermber 29 report that “the dynamic rather than static nature of the housing market
defy an empirical calculation” and further, that such an assessment would be "spaculative” and "would
still be contrary to prior round methodologies" (15).

WWhat is left, therefore, is the need that can be identified and quantified within the FHA framawark, |.e,
the Present Need and Prospective Need. We have dane so rigorously and accurately in our
methodology report. Attempts to generate additional calculations of need emerging from the gap period

rely on faulty analytical principles and are inconsistent with the methodologies for quantifying affardable
housing need within the FHA framework,

gen  Toomult Solbars | 1435 Walnot Sresl, Sle 300 | Phiadelskio, Ba 12102 | 21572172777 | ecomsullzollisns.cam
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Finally, consideration attention is given to the "alternative calculation” of the gap period offered by Dr.
Kinsey in his January 22, 2016 brief and its implications for the calculations set forth in the original
Kinsey model, In his January 227 submission, Dr. Kinsey explains that this altemative meodel is "based
on changes in population, househalds, headship rates and housing market conditions that actually toak
place during 1999 - 2015" (2) and therefore represents his best estimate of current population and
household characteristics as of 2015. Simultaneously, FSHC's January 22, 2016 submission assures
the Court that the original July 2015 Kinsey model still “best calculates Third Round obligations” (1), -
notwithstanding the alternative model submission,

Itis instructive, therefore, to perform a simple mathematical comparison of theze outputs to determine if
the population and household growth required to achieve the 2025 projections of the Kinsey model are
reasonable or realistic in relation to the current conditions as of 2015 estimated by Dr. Kinsey himself in
his alternative gap period model, This simple comparison reveals that achieving Dr. Kinsey's 2025
projections not only would require an acceleration of LMI household growth to nearly three times the
annualized pace observed in the gap pericd, according to Dr. Kinsey's own calculations, but would
require more LM household to be created than total households. The Kinsey model results ars thus
fundamentally inconsistent with Dr. Kinsey's own calculation of the current reality of New Jersey's
households and their characteristics. This basic analysis demonstrates conclusively that the Kinsey
model, the flawed assumptions of which have been detailed at length, does not and cannot serve asa
reliable basis for the assignment of affordable housing obligations for the current cycle.

OVERVIEW OF GAP PERIOD AND RELEVANT PRINCIPLES

ESl's December 8, 2015 submission and Cecember 30, 2015 methodology report set forth the why it s
neither appropriate nor possible to accurately calculate retrospective “need" arising from the gap
pariod.

Prospective Need is Forward-Facing

The Fair Housing Act states that it Is the duty of COAH to:

Adopt criteria and guidelinas for..municipal determination of its present and prospective fair share of
the housing need in a given regian which shall be computed for a 10 year-period,

[M.1.5.4. 52:27D-307(c}{1), (emphasis added)]
Further, the definition of Prospective Need in the FHA is as follows:

Praspective need means a projection of housing needs based on develapment and growth which is
reasanably likely to occur in a region or municipality...

[N.J.S.A, 52:27D-304(j), (emphasis added)]

ra Coonsul Soogtions | 1435 Walnut Street, She 300 | Philodelphic, PA 19102 | 215717 2777 | ezoatulisutions.com
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This plain text, along with other precedents discussed in ESI's prior submissions and report, indicate
that the Prospective Need is clearly defined on a forward-facing basis, based on incremental hausing
need anticipated to emerge in the future, rather than need that has emerged in the past or exists today.
Therefore, Special Master Reading's December 29" report appropriately notes that the inclusion of a
retrospective gap period in the calculation of Prospective Need is ‘contrary to the prior round
methodologies, the language of the FHA, and the history of determining prior round needs" {Reading
cover letter).

Dr. Kinsey appears to regard this distinction as merely semantic. His first gap calculation submited to
the Court on January 22™ simply truncates the 26 year Prospective Need period from his original
methodology at 2015, arguing that this calculation is appropriate "as part of and subsumed by total LMI
need for 1998-2025." His alternative approach does the Court the courtesy of incorporating data on
‘changes in population, housing and headship rates and housing market conditions that actually took
place 1998-2015" (2) but still performs the calculation exactly as if the need were prospective,

This approach is non-responsive to the analytical challenges and precedent identified by the Regional
Master. As that analysis makes clear, gap period "need” cannot simply be assessed as Frospective
Need for 1989-2015 by another name. Dr. Kinsey's approach represents a slavish adherence to a
particular interpretation of a formula at the expense of the facts.

The fundamental economic difference between the gap period and the 2015-2025 Prospective
Need period is that the gap LMI households currently have housing, and the Prospective Need
households do not. Thus, while incremental LM| household growth in the future gives rise to a
quantifiable volume of affordable housing need over that future period, incremental LMI| hausehold
growth in the past does not equate with housing need that needs to be satisfied as of today. Applying

this forward-looking methodological approach refrospectively simply does not describe identifiable
existing need in any meaningful sensea.

Categories of Affordable Housing Need

ES| uses the term “identifiable existing need” and “FHA framework" to distinguish theoretical definitions
of housing "need” from those identified as relevant to the calculation of affordable housing need and
obligations under the Fair Housing Act, pursuant to the Mt. Laurel constitutional obligation. Individuals
may vary on which households they would personally describe of as “in need" ar housing, and any of a
number of standards, including cost-burden, could be reasonably introduced into such a conversation.
Fortunately, there is a clear standard and precedent as to which households do and do not constituta
affordable housing need for which thera is an ebligation. As described in Section 7.1 of the ES| raport

The Fair Housing Act provides specific guidance on the categories need that comprise fair share housing
obligations. The FHA provides for the determination of Present Need and Prospective Need at both the
regional and municipal level, and does not define any additional categories of need beyond those two
(M.J.5.A. 52:27d-301 &t. seq.)...
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Taken together, Present Meed and Prospective Meed completely describe the identifiable need for
affordable houwsing within this framework, and any additional calculated obligotion assigned above and
beyond it dees not change this need.

[ES] December 30 report, p. 87-88)

Said another way, the FHA requires satisfaction of the Present Need and Prospective Need, not the
past, present and prospective need.

The ES| report goes on 1o describe the current housing circumstances of the incremental LMI
households added to Mew Jersey within this "gap period" in relation to the Present Meed and
Prospective Mead framewaork,

» |f they are LMI households currently living in deficient housing in New Jersey, those new
househclds are captured within Present Need. '

s |f they are LMI households currently living in adequate housing in New Jersey, they do nat
represent a currently identifiable need.

Therefore, as stated above, no additive need for the current cycle emerges for this group beyond
what is already covered in Present Need and Prospective Need,

From the standpoint of accurately quantifying the need, these housing circumstances mirror those at
the start of Round 1, or indeed any round. Then as now, Prospective Need is forward-facing, and
Fresent Need by definition and design incorporates the contributions of all population shifts, income
changes, housing market dynamics, and municipal affordable housing activities up to that time,

This methodological construction of Present Meed, incorporating all existing housing conditions, and
Frospective Neaed, incorporating all future housing conditions, is entirely reasonable in light of the
practical impossibility of any other approach. A retroactive definition of need untethered from any
current circumstances could be calculated and aggregated for any period of time back to the founding
of the state. Such a caloulation and accumulation of "need" could produce astronomical figures. Yet it
would tell us nothing about the current need for affordable housing.

Dynamic Mature of Housing Market

The December 29 report issued by Regional Master Reading showed a clear recognition of the concept
that current conditions supersede theorefical calculations of retrospective "need” using a Progpective
Meed methodolegy. His "Summary of Findings and Conclusions” rightly notes that those LMI
households emerging during the gap period:

~would be partlally included by the LMI househalds in over crowding ar deficient housing units that are
encompassed in the new calculation of Present Need. Thase LMI households that have occupied sound
nan-deficient housing are already housing (housed) and weuld not represent an identified need,

“a—
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[December 29 Reading Report to the Court, p. 14]

Beyond those specific conditions, the Regional Master's report recognizes the broader point that the
housing market is "dynamic rather than stafic." This concept has implications for any attempt to "turn
back the clock” to re-create conditions as if the past sixteen years have not eccurred, Certainly,
calculations which altempt to simply identify incremental LMI household growth from the periad and
label it as existing "need” fail to appreciate this distinction. More broadly, attempts to recreate what
housing conditions “would have" occurred under a more effective COAH administrative regime are
merely conjecture which fail to account for the responsive nature of the private housing market. Said
another way, it is not the case that if additional deed-restricted affordable housing had been built during
the past 16 years, all ather housing market activity would be identical and the differential in affordable
housing need could be plainly measured. As the Regional Master's report rightly concludes:

.practical difficulties and the d*,rnamlc rather than static nature of the housing market defy an empirical
calculation of the affordable housing needs remaining from past years...although it might be possible to
generate an estimate of such residual need, such an estimate would be speculative {and} would still be
contrary to prior round methodologies...

[December 29 Reading Report to the Court, p. 15]

Some have argued that the relevant principle in analyzing the gap peried is not housing need as
identifled today, but some quantification of LMI households negatively impacted by the administrative
failings of COAH. Given the dynamic nature of the housing market (not to mention the related dynamic
nature of employment, lifestyle preferences, stc.) such a calculation would be, as Special Master

Reading describes, impossibly speculative, in addition to being inconsistent with the FHA
framework,

A full analysis of this counter-factual would have to consider more than just the growth of LMI
households. It would have to account for what would have happened had COAH offered viable rules for
the 1999-2015 period. Such an analysis would have to answer a series of questions about what would
have happened had COAH offered viable rules for the 1999 = 2015 period, such as:

» How many additional deed-restricted affordable units, if any, would have been built in the gap
petiod?

» How many fewer market rate units would have been built between 1888 and 2015, if any,
because of financial burdens caused by fair share requirements?

*  How many additional private sectar market units would have been displaced from the housing
stock by newly constructed deed-restricted affordable housing units?

« ‘Where and at what quality would these units have been built, and what impacts would their
production have had on local real estate markets?

These represent just a sampling of known factors that would need to be addressed. The full range of
implications is simply not known. We do know that none of these considerations, nor any others like
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them, have been addressed in the analysis set forth by Dr. Kinsey and FSHC. \We also agree with the

characterization of the Special Master that attempts to produce a calculation of residual need through
such a process are inherently speculative, and do not have a basis in the prior round methodology,

Actual Growth

Additional facts about the population and housing trends observed in New Jersey over this pericd
illustrate the challenge in “rewinding the clock” in service of a theoretical analysis.

As a stark illustration of the dynamic nature of housing markets, recent history tells us that housing and
commercial markets have taken very different directions from what was typically envisioned at the
beginning of the gap period. Indeed, the basic assumptions underlying the Prior Round methods — that
most of the growth was going to occur in the suburbs — has shifted. A study from the Bloustein School
of Planning and Public Policy at Rutgers, “The Receding Metropolitan Perimeter: A New Postsuburban
Demographic Normal" documents population shifts occurring in a four-state metropolitan region

surrounding New York City encompassing 35 counties in Connecticut, New Jersey, New York and
Pennsylvania.' The study found that:

Twenty-seven of the suburban-ring counties In the four states withessed explosive growth in the 30-year
period from 1950 to 1980, gaining more than 5.3 million residents, and nearly doubling their population.

By contrast, the regional core of eight urban countles in New York and New Jersey contracted sharply
during the same period, losing nearly a million people.

Then, during the 2010-2013 period, the trend reversed: the regional core grew at a rate more than
double that of the suburban ring, adding 85,284 persans per year. The regional core accounted for most
of the total population growth, a phenomenon unparalleled since World War Il All of the suburban
counties with population losses were on the metropolitan outer ring with the exception of Monmouth
County, which suffered impacts from Superstarm Sandy.

[Bloustein Schoaol of Public Palicy, The Receding Perimeter: A Mew Postsuburban Demographic Normal]

The time frame for the first period of the study illustrates the economic background influencing the
writing of the first round rules, while the second time frame is reflective of the conditions on the ground
during the gap period. Housing and jobs are now growing faster in the urban core than in the outer ring,
in many cases in communities that LMI households had been presumed to be trying to move from. The
September 24™ report prepared by Robert Powell for the New Jersey League of Municipalities
discusses these demographic trends in more depth, and includes a detailed discussion of market

considerations thal impact the realistic production of affordable housing through the inclusionary zoning
mechanism,

" Avallable online at (hilp:ibloustein.rutgers.eduinew-rulgars-regional-report-compares-population-shifis-falowing-major-economic-
changes/)
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It is also possible to use detailed data from the U.S, Census Bureau on rental costs and household
incomes to determine the number of apartment units affordable to households at various income levals
over time. ES| has undertaken such an analysis using Public Use Micro Sample (PUMS) data from the
2000 Census and the One-Year 2014 American Community Survey. The results of this analysis are
presented in the table below, which demonstrates that there has in fact been a significant increase in
the number of apartment units affordable to a household at the LMI threshold over the ‘gap” time
period. In total, the number of apartments affordable to a househald at the LMI income limit increased
by approximately 80,000 units during the gap period.? This increase is reflective of a combination of

facters including new construction, filtered units, affordability policies (such as rent controls), changes in
household income, ate.

STATEWIDE APARTMENT UNITS AFFORDABLE TO AN LMI HousEHOLD, 2000-2014

Household Size 2000 2014 Increase
1 178,400 163310 {25,100)
2 693,280 TABAC0 52810
3 81,770 B5210 24440
4 28,570 B5720 39130

Total Affordable 960,030 1,051,330 91,300

[ESI analysis of Census 2000 and American Community Survey 2014 One-Year Public Use Microsample data)

RESPONSES REGARDING THE GAP PERIOD

Since the release of the Regional Master's repart, FSHC, NJBA, and their respective experts, Dr,
Kinsey and Art Bemard, have offered multiple responses, including the submission by Dr. Kinsey of two
calculations of affordable housing “need” arising from the gap period. None of the arguments offered in
these submissions are responsive to the core points and caleulation challenges identified by the
Regional Master, Instead, those submissions seek to justify the use of retrospective data, seek to
obfuscate or simply ignore the clear double counting in retrospective “need" and Present Need, and
most prominently, seek to shift the conversation from the Legislature’s requirement to determine the
Present Need and Prospective Need to the question of whether we should seek to increase the presant
and prospective need based upon an increase in the number of cost-burdened lower income

households that came into existence in the 16 year period prior to July 1, 2015, Each of these issues is
addressed in turn below.

? These calculations are based on ESI analysis of rental eosts and household incame as reportad in the PUMS data from the 2000 Census
and 2014 One-Year American Community Survey. Afardability is defined 25 28% of household income, and LM| thresholds are set Using
Census and ACS dala on 8% of median income by region by househald size (as detailad in Section 4.4.1 of ESI's methodology report),
Househeld size categeriss are exclusive, meaning that rental unils are eounted at the lowsst income group (in practce, the smallest
household size) far which they are affordabla at the LI imit. Full detail on this ealsulation is providad as an electronic appendiy o this
report.
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Inappropriate Use of Retrospective Data

Various parties have suggested that the time between the end of Round 1 and the release of the
adopted Round 2 housing obligations for 1993 — 1999 in June of 1994 constitutes a "gap period"
analogous to the current situation within the prior round methadclogy. This argument is outlined in Art
Bernard's January 2016 response to the Special Master's report as follows:

The record also shows... that computing a housing obligation for a gap period is consistent with the
second round methodology. The record shows that there was a short gap period between the 1987-
1993 need caleulations...and the effective date of N.J.A.C. 5:93-1 at, set, June &, 1994

[fanuary 2016 Bernard Response to Master's Report, p. 5]

This line of reasoning fails to recognize that no data reflecting population or housing conditions for 1994
was yet available as of the release of Round 2 calculations in June 1994, nor of caurse when the
methodology was originally calculated and released for comment in December 1883, Therefore, from a
data standpoint, there was no “gap” between Round 1 and Round 2. Said another way, the calculation
of Prospective Need conducted in Round 2 did nat require setting aside currently known population and
housing conditions, and instead substituting conditions from some prior period. Instead, the calculation
relied on the most up to date data available at the time, which was current through at latest 1993 (and
in many cases relied on the 1990 Census). The attempted analogy to the 1993-1994 ‘gap” therefore
fails due not only to a distinction in the magnitude of the gap, but a distinction in kind.

It has also been argued that the recalculation of Round 1 Prospective Need (1987-1993) undertaken in
the Round 2 methodology in 1994 is analogous to the proposed calculation of need emerging from the
gap period. Indeed, Dr. Kinsey's alternative model submitted on January 22 cites this calculation as the
basis for his methodological approach, which is essentially to calculate the period in an identical
manner to a Prospective Need period.

This comparison makes a logical leap from an update of a prior projection with known results to the
generation of an entirely new quantification of “need.” In 1894, COAH faced 2 situation in which it had
legally assigned obligations to municipalities for the 1987 — 1993 Prospective Need period, only to
discover that papulation growth during those years was in fact approximately half of the level that had
been projected. The function of this recalculation of First Round obligations was thus not to determine
the residual need associated with that growth as of 1983, but to adjust obligations that had already
been assigned to a level commensurate with the latest available data on actual population growth
during the Round 1 period. Put another way, the Second Round recaleulation was the elimination of an
obligation when it exceeded the need. Dr. Kinsey's calculation is an altempt to impose an obligation
where there is no need, which is the opposite situation.

In the current case, thera is no need from the gap period, nor are there legally assigned obligations to
be adjusted. The comparison of a technical change undertaken to reflect updated data to a newly
created assignment of retrospective obligations based on an aggregation of past "need” irrespective of
current conditions is unwarranted,
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This comparison also fails to recognize the distinction betwean affordable housing need, as defined in
the Fair Housing Act, and affordable housing obligations assigned to municipalities. The appropriate
use of the Prospective Need methodology is to quantify the anticipated need for affordable housing
over a defined period in the future. This need is then translated into municipal obligations related to
fulfilling that need in the future. As the ES| methodology report recognizes, once these obligations are
legally assigned, COAH could choose to maintain them as part of a compliance framework, regardless
of the relationship of those obligations with currently identifiable need:

The core reason for this divergence (between need and obligation), and the primary challenge in
reconciling the identifiable need into assigned obligations, Is the need to create 3 system that provides
compliance incentives for municipalities. While unfulfilled obligations fram prior cycles do not represent
additional identifiable need, ignoring them entirely would discourage municipalities from complying
with legally assigned obligations,

[E5I December 30 report, p. 86)

In 1894, COAH chose to undertake a technical adjustment to those Round 1 obligations, which were
still in effect, based on the most up to date data available. In 2008, by contrast, COAH chose to
maintain Prior Round obligations as calculated in 1954 as part of its Round 3 methadology, rather than
adjusting them with updated data. COAH's stated reason for doing so was to provide municipalities with
predictability with respect fo their obligations, a rationale that clearly contemplates compliance issues
rather than any statistical determination of residual need. The Appellate Court in 2010 gpecifically found
that COAH's rationale constituted a reasanable basis, and Mt Laurel IV approves the imposition of

those very same obligations without recalculation as an appropriate determination with respect to Prior
Round obligations from 1987-1999:

-»our decision today does not eradicate the prior round obligations; municipalities are expected to fulfill
those obligations. As such, prior unfulfilled housing abligations should be the starting point for a
determination of a municipality’s fair share responsibility. Cf. In re Adoption of NJ.A.C. 5:96 & 5:97,
supra, 416 MN.J. Super. at 498-500 {approving, as starting point, imposition of “the same prior round
obligations [COAH) had established as the second round ohligations In 1933"),

[221 N.J. 1 at 42)]

The Supreme Cour's requirement to address the Prior Round ohligations that COAH l|egally
established recognizes that these carryover responsibilities represent obligations to be fulfilled due to
their legal force rather than any accurate quantification of currently identifiable housing need. While the
Supreme Court imposed an abligation for the second raund obligations COAH assigned, it imposed no
such obligations for the gap period.

Further, no methodology exists for the determination of residual need emerging from this period,
including the technical correction undertaken to Round 1 abligations in 1994, FSHC and Dr. Kinsey do
not in fact advance such a methodology. Rather than seeking to quantify need associated with the gap
period that actually exists in New Jersey as of today, they have instead undertaken a calculation of
theoretical obligations yielded by a Prospective Meed-style calculation applicable only for incremental
LMI households that are not housed. They therehy propose to assign an afferdable housing ebligation
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that exceeds the actual need for affordable housing as defined in the FHA. Further, they do so in the
absence of the compliance rationale that COAH and the courts have rightly applied to ensure that
legally assigned obligations are not "eradicated.” Instead, they generate new obligations, which have
never been legally assigned, based on a methodological appreach conceptually suited to be applied

forward rather than backwards, and divorced from the reality of current housing need as identified in the
FHA.

Overlap with Present Need

As noted above, Present Need represents the current housing conditions of LMI households, with those
estimated to be living in deficient housing quantified as the Present Need. The ES| calculation of
Present Need conducts this estimate as of July 1, 2015, matching the start of the Prospective Need
period. As a resull, any LMI households added during the gap period that live in deficient housing as of
the end of the gap period (June 30, 2015) will be captured within the Present Need calculation, and do
not represent any additive need. Their inclusion as a part of a gap period "need" would therefore be
double-counting of the same househald,

However, in its responses to the Regional Master's Report, NJBA and its experts attempt to obscure
this straightforward concept, Stephen Eigdorfer of Hill Wallack LLP writes on behalf of the NJBA that;

~present need, unlike prospective need, s a measure of the characteristics of the housing stock - not a
count of needy households. It is remedied by rehabilitating existing substandard housing....Because
present need and prospective need, whether arising in years past or in years future, address different
prablems and require different solutions, COAH has not found any substantial overlap between the two
and never found it to be a form of double counting.

[January 2016 Supplemental Trial Brief, p. 18-19)

First, the calculation of Present Need is not based solely on the characteristics of the housing stock.
After the initial identification of deficient housing units, only the portion of those units estimated to be
occupled by an LMI household are counted in the Present Need. Said another way, there is no Present
Need that does not represent an LMI household. The notion that a LMI household formed in the recent
past and living in deficient housing would not be captured in a retrospective "need" calculation based on
its LMI status and a Present Need calculation based on the combination of its incame status and
housing status defies logic. Present Need captures the number of LMI households currently living in
deficient housing, and quite clearly some of those households would also be captured in the
incremental LMI household growth caleulation from the prior period,

Secondly, the statements that Present Need “is remedied by rehabilitating existing substandard
housing” and that Present Need and Praspective Need ‘require different solutions” is incomplete and
misleading. As discussed in footnote 81 on page 80 of the December 30" ESI report, the majority of
Present Need is attributable not to inadequate kitshen or inadequate plumbing facilities, but rather to
housing that is overcrowded and old, a circumstance that is nat easily addressed through rehabilitation.
Thiz same point was raised in FSHC's August 2014 comments an COAH's un-adopted Round 3 rules:
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.avercrowding is the most significant factor contributing to (present need)..the housing imprevements
typically funded by a local housing rehabilitation program to address (present need), such as

weatherization, do not remedy overcrowding. Rather, overcrowding is remedied by creating additional
new affordable units”

[FSHC August 2014 Comments on COAH's Proposed Round 3 Rules, Comment 32, page 13]

COAH has never prohibited a municipality from satisfying its indigenaus need (the prior term for present
need} with new affordable units.

Present Need is therefore clearly a compatible and additive component of the municipal summary
obligation, and the same LMI households should not simply be assigned to multiple categories which
are then summed. Interestingly, Dr. Kinsey and FSHC decline to sum the housing obligations in the
various categories calculated in their report, and consistently present a comparison between the Kinsey
and ESI methodology only in terms of the magnitude of Prospective Need, not summary obligations,
which yield a far less significant percentage difference.

Similarly, Dr, Kinsey's approach to the overlap with Present Meed in his gap calculation (and indeed his
original model, which creates a 26 year Prospective Need perlod with a Present Need calculation
situated in year 11) appears to be simply to ignore it. On pages 16-17 of his January 22 submission on
the gap calculation, Dr. Kinsey names LM| households in a variety of categories (children, young
adults, families, etc.) emerging during the gap period, and claims that all are appropriately included in
his model. Motably, nowhere does Dr. Kinsey address the current housing circumstances of any of
these households. Doing so would no doubt yield the inevitable conclusion that those houssholds either
currently live in deficient housing, and thus are already captured in the Present Need, or currently five in
adequate housing, and therefore do not represent a current housing need under the FHA framework.

Cost-Burdened Househaolds

FSHC, NJBA and their respective experts discuss at length the fact that many MNew Jersey households
are cost-burdened. The increase in cost-burdened households over the gap period is presented as
evidence for the existence of unaddressed gap period need, which is in turn used to justify a
Prospective Need-style quantification of all incremental LMI households emerging during the gap period
as representative of the additive nead. This interpretation lacks not only precedent in the treatment of
cost-burdenad households throughout the history of fair share calculations, but also lacks the
establishment of a direct causal relationship with COAH's administrative failures or a means of
quantification in a non-speculative manner.

Cost-Burden: Precadent

First, precedent starting with AMG Really Co vs. Warren Twp, continuing through each round (and
proposed round) of COAH methodology, and affirmed in Mt Laurel IV is unambiguous that cost-
burdened households do not fall within the Present Need, and have never been a factor in the
quantification of the Prospective Need, The Supreme Court in Mt Laurel IV addresses the subject of
cost-burden as follows:
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Five, in addressing the first iteration of the Third Round Rules, the Appellate Division also approved the
“exclulsion of] the cost burdened-poor from the present need or rehabilitation share calculation, In 50,
the appellate panel noted that pre-FHA courts had also allowed exclusion of the “cost-burdenad poor”
from the fair share formula. The court found that COAH’s decision to exclude the cost-hurdened poor
was a permissible exercise of discretion,

[221 N.J. 1 at 45)]

NJBA expert Art Bernard initially sought to obscure the clear precedent as it relates to cost-burden,
reasoning in his early January response to the Regional Master's report:

Econsult has argued that the Supreme Court has ruled that cost-burdened househalds are not required

to be included in the housing obligation. However, the Supreme Court decision (AMG Realty) relates to
present need, not prospective need.

[Bernard Response to Dec. 29 Master's report, p. 10]

Mr. Bernard’s latest report, however, allows that:

..the prior round methodalogies do not include any households in the need because they are cost-
burdened.

[Bernard Jan 29 Response to ES| methodology report, p. 12]

We agree with this statement, and accordingly are puzzled by the attempts at FSHC and NJEA to
introduce this factor into the housing need calculation,

It Is worth quoting the AMG opinion at length on the subject of cost-burden, because it provides a
variety of bases for tha exclusion of cost-burden as a factor in fair share ealculations, each of which
remain as relevant today as when they were written:

In the first instance, it must be recognized that many people do not fully report their Income. Second,
there are many people who by choice are willing to pay a disproportionate amount of their income for
housing. Third, there s a considerable housing "mismatch.” On the one hand, same rental units which
meet the affordability standards are occupied by families not in a lower income categary. On the other
hand, lower income families are occupying units which they cannat afford. If the families and units could
be matched up, more affordable units, particularly for moderate income hauseholds, could be oceupied
by needy families. Fourth, it must be recognized that many people of retirement age have developad
substantial assets which allows them to acquire homes. However, based upon their reported incame,
they could nonetheless fall into the category of financial need at least within the Mount Laurel Il
definition, Fifth, some argue that the needs of lower income households can be met more approoriately
through income maintenance programs or other extended rent supplement programs rather than the
construction of new housing. Sixth, many families in financial need are occupving substandard units
thereby creating a duplication in the count of present need, For all of these reasans, it is mast difficult to
develop a trustworthy count of financial need which should be satisfied through Mount Laurel solutions.

-
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N

Econsulf Sofufions | 1433 Wolrwt Street, 8%, 300 | Prladeohio, e 15102 | 2157172777 | esrnsullsolations.car



. | ESLANALYSIS OF THE GAP PERICN | ZER 8, 201 4 14

In summary, notwithstanding that there is some unmet need, the untrustworthiness of the data and the
desire to avoid questionable assumptions compels me to not incorperate this category,

[AMG Reolty Co vs. Worren Twp at 423, emphasis added)

Taken together, the variety of reasons set forth in AMG decision illustrate why the incorporation of cost-
burden into the fair share methodology is both unreliable from a caleulation standpoeint (Instances 1, 3,
and 6 above) and undesirable from a conceptual standpoint (instances 2, 4 and 5 above). Some
additional discussion of these factors is warranted.

Cost-Burden: Calculation Problems

Judge Serpentelli offers several reasans that the cost-burden calculation is methodologically
problematic within the fair share calculation, including misreported income, duplication with the Present
Need, and what he terms the "housing mismatch.” The issue of duplication with the Present Need has
been addressed at length in this report and does not require additional comment, ather than to note that
the AMG Realty decision clearly recognizes that duplicative counting involving households already
captured In Present Need is indeed possible and should be avoided,

Data offered by NJBA expert Art Bemard in his December 2015 submission on the gap pericd is
instructive to illustrate the concept of “housing mismateh.” That submission includes the following table

on the proportion of households in various income bands that Mr. Bernard believes to be cost-burdened
in 1892 and 2011:*

o e e

L Income (% of Median) Pereentuge of Cost Burden ed Households :
| ' - |
.: 1992 2011 |
<3005 ' 80.1 E
530 and «<56% 68.0 833
50 and <80% 30,0 517

[December 2015 Bernard Response to Nov 18 Case Management Order Regarding Period, p. 4]

Two clear points emerge from this statistical comparison. First, not all LMl households are cost-
burdened, and not all cost-burdened households are LM According to Bernard's calculations, 80
percent of househalds in the lowest income band are cost-burdened, 83 percent in the “=30 and <50%"
of median income band are cost-burdened, and 62 percent of households in the moderate income band
">50 and <B0%" are cost-burdened. Thus. many but not all LMI households are cost-burdenad. Further,

# Nate that we have not verified the ascuracy of this information, as wa da not consider it material o the caloulation, but present it anly as
infermation submitted by Me, Barnard. The sourze cited by Mr, Bernar is 1he Stats Comprehensive Hausing Affordability Stratagy for 1962
and “similar data" for 20491,

fwmm  EoonsaltSclufions | 1435 Walnue Street, Ste. 300 | Fhilodalphi, PA 19192

| p—_

|ORIERE AR | econsulsohdlons oo



"™ ! ESIANALYSIS OF THE GA PERIOD | FER 8, 2014

ik

17

the data shows that 46 percent of househaolds in the “=80 up to 100%" of median income band, which
do not qualify as LMI, are cost-burdened (by inference, it ie likely that some households above the
median income are cost-burdened as well). This is important from a calculation standpoint because it
indicates that cost-burden and LM| are not interchangeable — a given household that is in one category
is not by definition in their other. Instead, as described in AMG Realty, there is a considerable
“mismatch.” From the standpeint of incremental LM| households emerging during the gap period, the
averlap with cost-burden is indeterminate.

Second, and importantly to the issue at hand of the gap period, the chart shows that the rate of cost-
burden has increased far more rapidly for those households that are not LMI than for LMI
households. According to Bernard's calculations, the cost-burden proportion among households in the
=80 up to 100%" of median income band, who do not qualify as LMI, more than tripled between 1992
and 2011, Thus, while NJBA presents these data as evidence that COAH's administrative failures are
responsible for these conditions (Bernard writes on the following page: “the census data illustrates the
impact of New Jersey's failure to address the cumulative obligation”} the data in fact show that the
incidence of cost-burden has risen most rapidly for non-LMI households wha are outside of the purview
of COAH and the fair share framework.” Clearly, therefare, the cost-burdened status of New Jersey's
households are not solely tied to the effectiveness or ineffectiveness of the COAH process, Indeed,
broader economic forces (such as the Great Recession that occurred during this period) are likely far
more consequential. The attempt to attribute increases in cost-burden among LMI households to
COAH's administrative failings is without basis in Bernard's own data.

From an empirical standpoint, the questions of causality and attribution are impossible to disentangle.
Wa simply cannot rewind the clock and establish exactly how many households would be in a different
condition had COAH proceeded differently. We do know, based on information presented by NJBA's
expert, that not all LMI households are cost-burdened and that not all cost-burdened households are
LMI, and that the rate of cost-burden among non-LMI households appears to be growing faster than the
rate of cost-burden among LM households. As concluded by the Regional Master's report, this
"residual need” appears to "defy empirical caleulation” {15).

Dr. Kinsey's proposed approach fails to recognize these facts. He simply states as fact a causal

connection hetween COAH's administrative failings and the increase in cost-burdened households that
has not been demonstrated:

The sharp increases in cost-burdened LM HH are evidence of the repeated failures of COAH to adopt
and enforce constitutional housing obligations.

[Kinsey January & Supplemental Report on Gap Period MNeed, p. 9]

His gap methodology is thus built on the premise that incremental LM households emerging during the
gap period that are currently living in sound housing but are cost-burdened represent current "need”

1t should of course also ba noted that the time period shasen covers saven years of the prior round, 2nd that affordable housing has
gonlinued to be produced sinca 1999, furthering undermining the connestion betwaen the data presented and COAH's administrative
fallings.,
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because their housing condition is the result of the administrative failings of COAH. What portion of the
incremental LM households emerging from the gap period does Dr. Kinsey estimate to comprise this
category? Apparently all of them, as every incremental LIMI household from 1899-2015 is included as

“need" in his retrospective calculation based on a Prospective Need methodeology (under each of his
approaches).®

As reviewed abaove, this claim is unsupported by the evidence presented. Thus, not only have FSHC,
MJBA and their respective experts failed to reckon with the precedents, which cleardy and rightly
exclude cost-burden from consideration in the caloulation, they have failed to demonstrate or offer any
credible calculation on the degree to which COAH's administrative failures during the gap period have
caused the current cast-burden circumstances of LMI households emerging during the gap period, as
discussed in the "Dynamic Mature of the Housing Market" section.

Cost-Burden: Conceptual Problems

Next, we turn to the reasons identified by Judge Serpentelli that cost-burden is conceptually
prablematic as a part of the fair share calculation.

First, some people choose willingly to pay a larger percentage of their income than standards say they
"should" pay based on the value they place on housing as an amenity. This can be a matter of personal
choice, and not a public policy issue, as people value goods, such as housing, differently from one
anather, It tharefore does not imply that these peaple (LM or not) are “in need” of housing, Further, the
standards set forth by NJBA and FSHC to determine “cost-burden’ do not account for all costs
associated with housing decisions. Most notable among these is transportation costs, It may be rational
and indeed less expensive for a person choosing between two housing options to pay a higher
proportion of their income in order to live close to their place of employment or close to public transit in
order to save on transportation spending. Again, this is not indicative of housing “need" requiring
intervention.

Second, Judge Serpentelli rightly notes some househeolds that appear in the cost-burden calculation
may be retirees that have substantial housing assets already accumulated, and are not in need of
housing. The clear implication is that the methodology should not encourage the construction of homes
for households that do not need them. This is the conceptual basis for the significant housing asset
test, which is incorporated into ESI's broader methodology based on Uniform Housing Affardability
Controls (UHAC) eligibility standards {to which FSHC and NJBA have objectad).

Finally, and most fundamentally, Judge Serpentalli rightly observes that the needs of cost-burdened
lower income households may be "met more appropriately” remedies other than the construction of new
housing. This distinction goes to the hearl of the conceptual problem with attributing a housing need ta
LMl househaolds from a prior period who currently live in sound units. Above and beyond the fact that
there is no legal basis in the FHA to attribute a need to these households, there are coherent policy

*In fact, his answer far Oczan County is "mara than all of them,” since, as reviawed below, Dr, Kinsay's mistraatment of saoondary
sources contributss o a calsulation of Countywide “reed” in his aliemative model [9.778) that far exceeds the incremental LM houzehald
growth that he identifies inthe madel (8,061).
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reasons for net mandating such an additional housing obligation on top of the Present Need and
Prospective Meed. Constructing additional housing for people who afready have adequate housing
would be a waste of society’s scarce resources, Further, the mandated additional housing would impact
the private market, driving many existing housing units to vacancy and demolition. As the ESI
methodology report notes "while these households have an income need, they do not have a housing
need, and thus any remedy is outside of the fair share affordable housing framework” (89). The AMG

Realty declsion recognizes this very point explicitly in its exclusion of the cost-burdened from the
quantification of the need.

Cost-Burden: Summary

In summary, the increase in cost-burden househcolds in New Jersey represents the primary argument
put forward by FSHC, NJBA and its respeclive experts as to how incremental LMl househalds
emerging during the gap period and living in sound housing represent a currently identifiable, additive
affordable housing naed. As detailed above, this concept is without basis in precedent, unquantifiable
{in particular as it relates to its relationship with COAH's administrative failings), and has been
previously considered and rejected for sound reasons as a basis for fair share need.

By all accounts, cost-burden has never been a consideration in the fair share methodology, et alone as
a factor to justify a retrospective calculation based on a Prospective Mead methodology. Yet, the parties
who have heretofore argued that the Prior Round methodology is unassailable and must be followed as
exactly as possible are now advancing the cost-burden as a relevant factor, despite its exclusion from
Prior Reounds. Indeed, the standard suggested appears fo be that cost-burden is a relevant
consideration for those incremental LM households emerging between 1999 and 2015, but for no other
households befora or after that time, even though those households are indistinguishable with regard to
their current housing circumstances.

Further, as established in AMG Really, cost-burdan defies appropriate quantification within the fair
share methodology, and in any event its inclusion is conceptually problematic. These challenges apply
additionally to the attempt to demonstrate and quantify causality between COAH's administrative
failures during the gap period and the increase in cost-burden households during that time. As
demonstrated by data from NJBA's expert, not all LMI househalds are cost-burdened, and not all cost-
burden households are LMI. In fact, the data demonstrates that the increase in cost-burdened
households has been most pronounced for those households that do not qualify as LMI, undermining
the proposed direct linkage between COAH's failures and the rise of cost-burdened households, Rather
than wrestling with this attribution challenge, Dr. Kinsey instead proposes that all incremental LM
households represent current housing need, due to the general existence of cost-burden, This position

is demanstrably incoherent based on the evidence above, and non-responsive to the empirical issue In
guestion,

Finally, as established in AMG Realty, there are a number of reasons why even to the extent that cost-
burden is quaniifiable, it should not serve as a consideration in the fair share methodology. Households
may choose rather than be "forced” to spend mors than a set percentage of income on housing, and
may be completely rational in doing so, whether because they value housing over other amenities,
because their housing option allows them to save an fransportation costs, or for some other reason,
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Some households may be retirees who qualify as cost-burden based on their current income but have
accumulated significant real estate assets. None of these cases represent a housing need requiring a
policy intervention. More generally and more fundamentally, those LMI| households living in sound
housing units have an income problem rather than a housing problem. Including this broad category of
househaolds in the need is certainly not a policy that has been advancad or required as part of any fair
share methodalagy.

DR. KINSEY'S ALTERNATIVE CALCULATION OF THE GAP PERICD (1999-2015]

Dr. Kinsey's submission on January 22™ sets forth two calculations attempting to quantify affordahle
housing need emerging from the gap period. As noted above, neither is responsive to the legal or
empirical impediments to this task. Nonetheless, a review of these submissions is instructive for what it
reveals about Dr. Kinsey's original maodel (1299 — 2025), which he and FSHC continue to maintain in
their letter accompanying the January 22™ submission “best calculates Third Round obligations” (1).
This section discusses the two "gap" models submitted by Dr. Kinsey and the distinction batween the
two, as well as the conceptual and analytical flaws they contain. The section that fallows discusses the

implications of the alternative calculation of the gap period submitted by Dr, Kinsey forthe rasults of his
original model,

The first calculation submitted by Dr. Kinsey for “need” arising from the gap peried simply fruncates the
calculations of the 1999 — 2025 Kinsey model to the 1999 — 2015 period. Dr. Kinsey notes that this
approach incorporates “actual data for 13/14 years" (14), since the basis for the calculations of 2015
are generally data points from 2012 or 2013. In this respect, the approach should by definition provide a
more accurate picture of population and household change than the full model, which uses these same
data points to extrapolate out to 2025 (rather than 2015). Interestingly, as noted by Dr, Kinsey on page
12, the incremental LM| household growth prejected by the model for 1999 —~ 2015 of 146,000
constitutes 51% of the 285,000 total incremental LM| hausshold growth projected by the Kinsey model
over the 26 year period, despite the fact that the time period covered represents 62% of the 26 year
period. This indicates that the Kinsey model projects future LMI household growth to be significantly
faster than observed trends from recent years, a point which we will return to below.

Ultimately, however, this model makes no serious attempt to accurately quantify need emerging fram
the gap period. Not only is it non-responsive to the legal and empirical challenges of quantifying how
incremental LMI household growth relates to housing conditions today in the quantification of need, but
it fails even to update its data inputs or assumptions with currently known information, instead simply
truncating the flawed Prospective Need model offered by Dr. Kinsey for the 1999 - 2025 model at an
earlier date,

Dr. Kinsey's submission also presented an alternate calculation {referred to in his Summary as
“Alternative #2" and herein as the "alternative model”) of affordable hausing “need” from the nap period.
Dr. Kinsey's submission "Summary" describes this calculation as "based on changes in households,
headships rates and housing market conditions that actually took place during 1999 — 2015" (2). As
previously noted, this aiternative model shares the central flaws of Dr. Kinsey's attempt to define a gap
cbligation by truncating his original model. Fundamentally, it applies a Prospective Need framework
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ratrospectively, and in so doing ignores the current housing circumslances of LM households emerging
during the gap period, instead incorrectly attributing them all as representative of a current "need.”

FHSC and Dr. Kinsey have prasanted no evidence on how many addiional units, if any, would have
been built in that time period had rules similar to the Prior Round Rules been in effect since 1939, Nor
do they present evidence on how many fewer private secter units might have been built between 1298
and 2015, if any, because of financial burdens caused by fair share requirements, Nor do thay present
evidence on whether additional private sector market units would have been displaced from the
housing stock by newly constructed deed-restricted affordable housing units. Any calculation of what
"would have happened’ would have to cansider these and other quantities. Put another way, FSHC is
contending that COAH's inaction caused more than 100,000 LMI| households to be harmed. That
contention Is not supported by any evidence they have put forward. It implicitly assumes, incorrectly,
that all units "obligated” would have been built, and that the housing market would have otherwise
unfolded the same way. :

The altemative methodology also makes an unwarranted reduction in estimates of filtering. On page 8,
Dr. Kinsey quotes COAH's explanation of how these secondary sources were “scaled down accordingly
by the ratio of lower new-period (1983-1999) to higher old period (1987-1083) secondary source
incidence rates" in the recalculation of Round 1 undertaken by COAH in 1994, Dr. Kinsey therefore
calculates the ratio by which COAH's 1999 - 2018 methodology over-projected household growth for
the 1999 — 2015 and reduces the filtering estimates by this proportion {0.71). Unfortunately, no
population projection factor is included in the Econsult model of filtering, which estimates the likelihood
of filtering of the current housing stock as of the time of the calculation. Thus, the approach employed is
not only inappropriate, but is not successfully executed with respect to filtering.

Dr. Kinsey's alternative method does, however, seek to incorporate updated information from that
included in his original model. Dr. Kinsey describes the calculation on page 192 as based on "actual,
observed growth." As such, Dr. Kinsey represents these calculations as his best and most current
estimates of the current population and household characteristics in New Jersey as of 2015, The result
of these calculations is an estimate of 100,000 incremental LMI households between 1998 and 2015,
This increment is significantly lower than the 146,000 estimated under the truncated Kinsey model, a
difference of 37,000 (or 25%). '

The key driver of this differential, as Dr. Kinsey rightly identifies, is a change in the calculation of the
proportion of the New Jersey population estimated to be LMI. The treatment of this specific calculation
in the original Kinsey model has been the subject of considerable debate up to this point. As discussed
at length in ESI's methodology report and in ESI's September 24" "Review and Analysis" report for the
New Jersey State League of Municipalities, the Kinsey modsl utilizes a faully standard to define the
median income and then fails to follow the statistical properties of the median in his future projections.
These errors result in an estimate that the LM proportion of the population will grow from 41.2% in
1990 to 43.3% in 2013 to 45.0% in 2025, which in turn results in the classification of 77% of incremental
households during this period as LMI. By way of context, this increasing rate alone accounts for
approximately half of the incremental LMI household growth of 285,000 for the 26 year pariod
estimated in the Kinsey model.
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The Regional Master's October 30 review of the Kinsey methodology described this as a “very
significant methodclogical issue” that "requires an adjustment to the foundation of Dr. Kinsey's
prospective need estimate” (12). This common sense assessment would perhaps be shared by the
authors of Fair Share Housing Center's August 2014 comments on COAH's proposed methodolagy,
who opined as follows regarding COAM's determination of the LM ratio:

COAH determined that low and moderate income households represent 40.622% of all households in
Mew Jersey..this is Intuitively correct, as the income definitions far these is those with incomes less
than 80% of the median, 1.e. 40% of the total, and reasonable. No cha nge is recommended.

[FSHC Comments on M.J.A.C 5:98 and 5:99, August 1, 2014, Comment 58, p. 20]

This assessment is apparently not shared by Dr. Kinsey, who has not adjusted his original model and
its treatment of this issue, and accordingly estimates in his January 22 gap period submission that the
appropriate LM| ratio for 2015 using his truncated 1999 - 2015 model is 43.5%, However, Dr. Kinsey's
alternative model includes an updated calculation of this crucial component, due to the fact that "HUD
in 2015 changed its methodology for calculating income limits” (26). This technical adjustmeant has

significant implications for the LMI ratio calculated by Dr. Kinsey.® Dr, Kinsey details those implications
as follows:

It so happens that when this calculation is made, it results in a significantly lower share of LM
households as of 2015 than the share of LMI househalds calculated in the Juby 2015 Madel based on
2013 data. Statewide, the ACS data as adjusted for 2015 income limits shows 41.3 percent of
households are LMI, as compared to 433 percent for ACS data. This 41.3 percent figure happens to he
almaost exactly the same as the 41.2 percent of households that were LMI as of the 2000 Census long-
form data. Thus, LMI households remain a relatively constant share of total households In this
alternative gap period model based on this new methodology, which is the primary reason that the prior
cycle praspective need methodology produces lower 1953-2015 praspective need than the July madel,

(Kinsey Gap Period Submission, p. 28]

This discavery is, to put it mildly, not a small matter in the context of the Kinsey model (setting aside
ESI's objection to the use of this flawed metric in the first place). As previously referenced, the upward
shift in the LMI rate in Dr. Kinsey's model to 45% is responsible by itself for approximately half of the
Frospective Need estimated by Dr. Kinsey over the 26 year period. In the course of the extended
discussion of this issue in reports produced by ESI, Dr. Kinsey, and the Special Master cancerning this
methodology, Dr. Kinsey has offered multiple defenses of this bizarre result, most notably asserting that
it presented a “hollowing out of the middle” that in his telling rendered any typical distribution of income

& Dr. Kinsey explains cr page 27 of his January 220 gap pericd submission Ihal 157 adjustment ralates fo the inflation and growlh factaors
ullized by HUD to estimate the madian income,

e Coorsull Solutions | 1425 waolll Sreet S 300 | PR cdelphio, PAIIDE | 2157172777 | ecarulsoidions.com
o



1 ESI AMALYSIS OF THE GAP PERICD | FEB B, 2016 23

around the median in New Jersey obsolete.” Dr. Kinsey now reporls in the context of his January 22™
gap mode! that the significant increase in the LMI proportion from 41.2% in 1989 to 43.3% in 2013 in
his original model, from which he extrapolates to the still higher LMI proportion of 45.0% in 2025 {albeit
incorrectly due to the statistical properties of the median, as ES| has explained a length) has now been
effectively eliminated based on a correction issued by HUD.

Dr. Kinsey does not dispute this HUD correction or its accuracy. Indeed, he incorporates it into his
alternative gap model, which has as its basis “changes in households, headships rates and housing
market conditions that actually took place during 1999 — 2015” (2). Astonishingly, however, in the face
of this new information, Dr. Kinsey and FSHC maintain in their January 22™ submisslion the original
Kinsey model, unadjusted to correct for this change to a highly consequential input identified by
Dr. Kinsey himself, "best calculates Third Round obligations.” Further, and equally astonishingly, a
week after including this new information in his submission to the Court, Dr, Kinsey's January 28"
submission writes as follows with respect to ESI's calculation of the LM| praportion:

The impact of Econsult’'s misbegotten 40% of median absolutist approach to defining LMI HH on housing
need is no doubt very significant, The Kinsey-FSHC R3 Model July 2015 found that 41.2% of New lersey’s
3.0 million households as of 1999 were LMI based on 2000 Census PUMS data, and projected that 45.0%
of New Jersey's projected 3.4 million HH in 2025 would qualify as LMI based on 2013 ACS PUMS data, in
both cazes, using the HUD-based, COAH-calculated regional income limits required by the Prior Round
methodology. The difference between the change in households calculated by FSHC based on actual
data from the 2000 Census PUMS and the 2013 ACS PUMS in the Kinsey-FSHC R3 Model July 2015 and

the applying the 40.0% of HH standard championed by Econsult is approximately 136,417 LM1 HH over
the 1999-2025 projection period.

[January 29 respanse to Econsult Report, p. 22]

Thus, in the face of his own evidence that the LM1 proportion in the Kinsey model is seriously flawed
(as has been maintained by ESI and the Special Master throughout), Dr. Kinsey offers not a correction
but a re-affirmation that his model has accurately quantified incremental LMI HH growth and thus
affordable housing need.

Given this claim, we turn to the statistical implications of Dr. Kinsey and FSHC's simultaneous
contention that the original Kinsey medel "best calculates Third Round obligations,” and thus population
and househald conditions as of 2025, and that the alternative Kinsey model represents Dr. Kinsey's
best estimate of what "actually took place during 1999 — 2015," and thus population and househald
conditions as of taday.

?In his Cctober 28 Response fo Special Regional Master's lnquiny an Gualifing Low and Moderate Incorme Househelds in fhe Fair Shara
Mathodalogy, Dr. Kinsey writas:

Thers is 2 well-known phanomenan af “the hallowing out of the middle” and increased inceme polarization may explain some of
tha increase in the LA share of toial HEs.... there is no rezson ta think that househald incomas necessarily follow a distributicn
such fhat 40% of all heusehalds are below 80% of median household incorme. n an area in which there are fewer middle-class
jobs and mare househalds at the extremes, it is nol surprising to see in the Census data a reflaclion of this trend. \Wiile Esonsult
proposes various ways fo ignore this reafity, 1tis simply what the data refect that s experiencad by famillas and people with
disabilitizs troughout Hew Jarsay.
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IMPLICATIONS OF THE DR. KINSEY'S ALTERNATIVE MODEL FOR THE PROSPECTIVE NEED
PERIOD [2015-2025)

As previously described, ES| maintains that the gap period does not generate any additive affordable
housing need within the FHA framework to that calculated within Present Need and Frospective Need
for the 2015-2025 period. Therefore, no calculation of this need is necessary or appropriate, and
attempts to do so inevitably result in double-counting or miscounting of need (as outlined in aur
December 8 submission, our December 30 methodology report, and throughout this analysis). Further,
as described in this report, attempts to calculate *residual need” bazed an cost-burdensd households
are without precedent or empirical basis, nor ara they appropriate. We alse maintain that Dr, Kinsey
has not submitted such a calculation, or made any allowance for information on the current housing
conditions of New Jersey's LM households, but instead has offered two attempts to apply a
Prospective Need framework to a retrospective calculation of "need.”

It is nonetheless instructive to examine the results of the altemative model submitted by Dr. Kinsey for
2015 with the results of the original model submitted by Dr. Kinsey for 2025. Despite these calculations
emerging from two different models, this comparison is relevant for the simple reason that Dr. Kinsey
has submitted his alternative calculation as his best and most up to date estimate of current populatian
and household conditions in 2015, and maintains that his original model provides the best and most
appropriate calculations of these conditions as of 2025. For each of these claims to simultaneously be
correct, the changes in the population and household conditions currently estimated by Dr. Kinsey for
2015 and those estimated by the July 2015 Kinsey model for 2025 must by definition be reasonably
likely to occur of the 2015 - 2025 period. The table and figure below pravides a comparison of these
key metrics, as calculated by Dr. Kinsey himself, for the relevant time periods, Note that both models
start from the same estimates for 1999,

COMPARISON OF POPULATION, HOUSEHOLDS AND LMI N JULY 2015 KINSEY MODEL AND KINSEY ALTERNATIVE GAP MODEL

Year 1099 2015 2025 1989 « 2015 2015-2025
July 2015 Kinsey Julv 2015
Source Kinsey Model & Alternative Gap Kinse {ﬂo del Annualized Annualized
Alt. Gap Model Model y
Population B,360,000 B,955,000 8,577,000 37,400 41,900
All Househalds 3.04.3,000 3,262 000 3415000 13,700 15,200
LI HH 1,253,000 1,361,000 1,537,000 &,a00 17,600
LIME %% 41, 2% 41.7% 45.0% 44.5% 116%
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STATEWIDE LMI HOUSEHOLD GROWTH, JULY 2045 KINSEY MODEL AND KINSEY ALTERNATIVE (AP MODEL
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The original Kinsey model projects a significant uptick in annual LMI household growth within the later
portion of its 26 year Prospective Need period as it moves from the period for which actual data is
available to its projection period (resulting in an estimate that 49% of need will be generated in the final
10 of the 26 years). The alternative gap model representing Or, Kinsey's best estimate of current actual
conditions now vields a significantly lower calculation of LM! households in 2015 than that original
Kinsey model. Dr. Kinsey and FSHC are apparently undeterred by these calculations, produced by Dr.
Kinsey himself, and maintain that their 2025 projections are appropriate.

Achieving the projections for LMI household growth set forth in the Kinsey model for 2025, based on
the current conditions as calculated by Dr. Kinsey for 2015, would now require an annual growth rate in
LMI households nearly three times as large as that calculated by Dr. Kinsey based on observed data
for the 19989 — 2015 period. More stunningly, to achieve this projection would require the creation of
significantly more LMI households per year (17,600} than total households {15,200), according to
Dr. Kinsey's own calculations. This means that 116% of all new households would be LM
households. In other words, the number of non-LM| households would have to shrink by 2,400
households per year while the number of LM househelds was growing at an unprecedented pace

(keeping in mind that LM households are defined relative to the median income) lo achieve this
projection.

The projections of the July 2015 Kinsey model for the forthcoming Prospective Need period are
therefore incompatible with the current conditions in New Jersey as calculated by Dr, Kinsey himself,
due to a number of faulty and disproven assumptions and calculations, most notably a significant jump
in the statewide LM| proportion. The Kinsey model, its calculations, and its projections are simply
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untenable as a basis for calculating affordable housing need and assigning affordable housing
obligations.

It iz a well-worn military adage that "no battle plan survives first contact with the enemy." Dr. Kinsey's
January 22" calculations of what he characterizes as "actual, observed growth” for the 1999-2015 gap
pericd appear provide the first contact of his theoretical model with reality, and indeed the model does

not survive. Instead, it collapses under its contradictions with the current conditions as estimated by Dr.
Kingay himself.

Mo doubt Dr. Kinsey could generate a list of differances in assumptions and inputs between his
alternative gap model and his original model, and advance a claim that thelr outputs somehow cannot
be compared. Such a claim might work as a theoretical exercise, but would discard with it the core
purpose of the model, which is {supposed to be} to accurately quantify affordable housing need. The
utility of his model with respect to that question can be evaluated using some very basic guestions:

» [Does Dr. Kinsey's alternate model represent his best estimates of the current number of
households and LMI households in Mew Jersey (as of 2015)7 He maintains that it does.

¢ Does Dr. Kinsey's eriginal model represent his best projection of the number of households and
LI households in New Jersey in 20257 He maintains that it does.

» |s the growth in households and LMI households required to get from those current conditions

{as estimated by Dr. Kinsey) to the 2025 projections {maintained by Dr. Kinsey) plausible or
reasonabla? It plainly is not,

The Kinsey model results are thus fundamentally inconsistent with Dr. Kinsey's own calculation of the
current reality of Mew Jersey's households and their characteristics. This basic analysis demonstrates
conclusively that the Kinsey model, the flawed assumptions of which have been detailed at length, does

not and cannct serve as a reliable basis for the assignment of affardable housing obligations for the
Third Round.
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