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PRELIMINARY STATEMENT

1. Gannett continues to perpetuate its myth Lthat its OPRA

request was for an existing government record. What it asked Zfor
was clearly a specilal reperbt, which Gannett described in its own
initial brief as a report. See Dal2; Da28 (acknowledging that

the Borough offered the “reguested report” subject to the service

charge). The trial court crdered the production cf a repcrt, and

that is what Raritan had its payroll wvendor, ADS, prepare. See

Cadd?; Daz20, 9 4. Gannett describsd the report prepared by ADS
as what it had requested. See Da’0l8. Gannett has dcne a good
jab of obfuscating the issuss, but what it asked for was not an
existing record.

2. Gannett's claim has morphed from its reguest for a
special repcrt, a “master payroll list” with specific icentified
infermation, te computer backup files maintained by Raritan’s
payrell vendeor, ADS. See Foints II &, IV infra. Gannett has not
explained how Raritan was supposed to guess that Gannettb's

reguest was actuzlly for computer backup files maintained by ADS.

Tl

Gannett did not ask for “print files”, “payroll master
filez” or arvthing identillied as backup information from ADS.
Any discussiorn of what is in ADS’s computer files ckscures that
Lhey were not identified in Gannett’s reguest.

4. The case is not about a legitimate desire for
infermation. Raritan stood ready from the very beginning to
provide [rom Lthe informaticn it had all of the payroll

information scought. See Dald; Dh13-15.

14=x1-7& ] Celober B, 2014



he ease is not about FDF or non-PFDF. The reguest for
“non-PDF" 18 simply part of a request for a special report. Sees
Foint I B, infra.

6. Theo case has become about Cannet’s focus on monumental
attorneys’! feess, instsad of Cannett’s CFERA reguest and Raritan's
response that Gannett should pay a 51,100 fee, The amount
reguired by ADS tec produce the special report. Since Raritan
reasonably reguested 1,100, it complied with OPRA and the
attorneys’ fees lssue should be & non-issue.

7. The case hzs keen made ccocaplex by Garnett’s and Lthe trial
court’s focus on the wrong issues. At heart, it is primarily a
question of whether Raritan could charge an amount accurately
estimated by ADS fer the production of a special report with
contents and a format acceptable to Gannetb.

B. 1In its preliminary statement, Gannett quotes a self-
serving editbtcrial in ils own newspaper in which its editor
thanked the trial ceocurt for its decision. Pb3. The inclusion cf
Lhis statement iz completely lnappropriate, not lesast becauss iz
is not part of the recerd kelow. However, it rewveals how Gannett
has used this case To creale newspaper copy and how 1t misuses
its posillon as a newspaper publisher in an attempt to manipulate
public opinicn and pander to the trial court. Garnett wants the
puklic {and This Court) to kelieve thal Lhis case iz abouzn
concealment of informaticn rather than about Gannett’s attempt to
custom order & report of information while refusing to pay a

reascnakle service charge. It is Raritan Lhat is probtecting the

l4rl-u2 2 Cotoper 9, 2914



public by maintaining that requestors should kear the costs for
requests that reguire substantial programming or exlenzive
service from an outside wvendor.

LEGAL ARGUMENT

o GANNETT MISCHARACTERIZES RARITAN’'S CPRA RESPONSE. {Responding
to Point I).

A. Gannett requested a custom report requiring a fee,

Gannett’s brief, and indeed, its entire position, is based on
a strategy of confusing the issues and mischaracterizing
Raritan’s response to Gannett’s OFRA request. Gannett sought 2
report of information in ™[d]igital {non-PCE) Y format, requiring
specific fields and times to be included. Dall.

Raritan responded tec the reguest on Octcber 2, 200%2. Dald.
The then-Borough attorney said that “the Borough” did not
main-ein Lhe records “in the reqguested formal, digital (non-=DEF}”
and that providing the informaticn in the requested Iormat would

ost $1,100.00. Dald4. He also sald that “Iilf you wish
immediate access, you may visit Borough Hall to review the
informaticn ir the format in which it i1s kept. If you wish the
information to be in the format as reguested, payment must be
made.” Dald,

Subsequent discovery proved that Rarlitan’s letter was correct.
Raritan’s payrcll vendcr, Action Data Services, Inac. (“EDSTY only
provided payrell reports to Raritan in paper and electronic PDF
format. Da%4:14-18; Pal?. Thus, Raritan did not maintain Lhe

information in non-°0F format. Pal7. It is alsc undisputed that

| 4=1-07 3 Colokber %, 2014



in 2009, ADRS reqguired a fee of $1,100 to orepare the reguested
report in nen-FPDF format. Da2i.

“
! 4

The lawsuit was filed cn Cotober &, 2002, Clearly, even
before then, Ganrnett understooc the hasis for Rariltan’s response,
In its Brief in Support of Order tc Show Cause (“0sC%), filed
with its complaint, Gannett made clear its understanding that

“the Porough’s pavroll vender, ZDS, could provide the requested

report, but that the newspaper would have to pay an 51,100

ol

e

71

ial service charge as a pre-conditicn Lo providing the

..

regords in the digitzl format reguested.”  DaZb,

On Octoher 29, 2008, Raritan submitted te Cthe trial court a
coerbilfication with & memoranduam from ACE Zfurther detziling the
basis for thke 51,100 charge. Da33. The ADS memo explained that
the report sought by CGanrnett was “not readily available to us in

a rr

the requestsd formaz” and had to ke “customized for the periods

b

aof time reguestea.” Da33. ADS also explained that “custcom
programming” would be required tc produce the report. Da33.

As subsequent events proved, this memo was alsc accurate.
When, in 2012, ADS produced Lhe repcort scught oy Gannett, it had
to retrieve 39 ssparate payroll files from the archives and
restore them to production. Dab41-542. Each of the 339 files
“were cconverted into ASCIT text files”™ and “imported into an
Locess database.” Dabid?2. That process alone took almost four

A

hours. Dabd2. The ADS programmsr then had to “wrlite gueries

against database data.” [a%4Z. The fields demanded by Gannett
were not fields used in the Raritan payroll preocess.  DzhdZ, For

11 -0% Gotober 5, 2014
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exanmple, Gannett demanded fields labeled “hase pay"” and “teo:ial
pay.” Dabdd4s. The programmer had to match the fields regquested
against the fields that actually existed in the database. Dab42.

Moreover, every file conltaining pavroll informaticn also
contalined Sccial Security numbers (“S55%#s3"), which, although not
requestad by Gannett, had to be excluded from the preduction.
3T106 -6 through -14; N.J.5.4. 47:1A-3a; Burnett v. County of
Bergen, 198 N.J. 408, 437 (2002) (55#s are private and must be
redacted before pubklic records are produced). After receiving
the report, Gannett Lold the Special Master that these were The
“"exact records” that Gannett “scught in the form theat it sought
them.” Da7ils.

B. The case is not really about PDF or non-PDF.

From the beginning in 20092, Gannett understood that ADS was
not making a blanket statement bthalb payrell Yinformaticon”™ did not
exist in noen-POF format. In its initial brief, Gannett argued
Lhat ADS was not denyving that the information sexisted in non-2DE:

More important, the hearsay memorandum upon which Ms.

Huefner apparently relies does not even support the
conclusion that ADS does not maintain the reguested

information in non-PDF format! The genorandum provides:

... ADS currently produces an earnings record report
which, [sic], can be customized for the pericds of time
requested and provided in a PDF format on a C.D.

Huefner Cert., attached Exhibit (emphasis added).
Significantly then, the memorandum doces not represent Lhat
the Beorough’s data is maintained cor stored by ADS cnly in
2112 format, the memorandum simply provides that the repors
can be provided in a POF format.

Da39-43 jall emphasis in original}. Thus, from the very

beginning ¢f this case, Gannett understcod that as the oputside

ldpl-02 5 octoher B, Z0L4



payrcll vendcr, cnly REDS could make accurate representations
akbcut the status cf payrcll informaticn on its computer system,
and that ADRS was not denyirg that payroll information existed on
its sysben in non-FCOF Zormat. See Dral.

Howewer, it is one thing to say that payrell “informaticn” or
“data” exists in non-PDF format on a compuler system and ancther
to say that the report described in Ganrett’s reqguest exists, or
that something exists That ADS could siaoply copy and provide,
without reguiring programmsr labor. Ganrstt wants it both ways.
It wanls Lo cuslem order a report of “electronically stored
infoermation” with specific fiselds of time and information, Ph5%,
DalZ, and then argue Lhat Lhat zeport alreacdy “exists"” in non-PCT

format on ADS's system simply because the informabion necessary

T

tc create the repcrt exists on that system.
Payroll nformation existsd in non-2DF format, but ths

specific report scught had to be created by extracting

information, while excluding confidential informaticn such as

i3

ol

i

35¥s. Da33; 3T103 =22 threough -25; 3T104 - 1 threugh - 25;
3TL05-1 through -5; 3T106-6 through -14.

When a public record request sesks non-exempt information
that is combined in a computer dalabasze with oxenpt informalion,
the agency may exiracl Lhe ncn-exenpt information and reguire the
regquestor to pay programming charges, especially when an cutside
vendor imposes such charges on bhe agency.  See Burnett, 198 N.J.
at 438 [CPRZ provides that reguestors must pay costs if

substantial manipulation is involved and citing N.J.5.4. 47:1A-5c

(R

o
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ard d!; Bd. of Educ. of Newark w. N.J. Cep’t. of Treasury, 145

W.J. 269, 281 (19%6) (under common law, reguestor MUST RaY cdst

of “selective copying” from cemputer database}. See State ex

rel. Gambill ¥. Opperman, 135 Ohic St. 3d 298, 303-05, 386 N.E.Zd

931, 937-38 {Ohic S. Ct. 2013} (reguestor should pay cost where
outside wvendor must separate exempt from ncnexemptl information):

Fartford Courarnt Co. v. Freedom of Info. Comm., 261 Conn. 86, 24-

95, 801 A.2d 759, 765 (2002) (where agency lacks ability to
gseparate exempt from non-sxempt informaticn, it may retain

outside programmer and pass on cosb Lo reguestcr); State ex, Rel.

[wa]

Stephan wv. Harder, 220 Kan. 573, 583-530, 641 p.2d 366, 37B-378

(1982) (regquestor must pay the cost of extraction of non-exempt

informatien from database). See also Pictometry Int'l Corp. w.
28
ol

Freedom of Info., 307 Conn. 64t 6B 59 Ba2d T2y LBE (2013

(where agency “itself would be regquired to incur the fee” from an
sutside vendor by providing copyrighted materlals to reguestor,
agency could require the requestor to pay Lhe fee, even in the
ansence of explicit statutory authorization). In this case,
Raritan had =e control over ADS’s computer syslem, lacked the
expertise to manipulate the data, and reascnably believed Lhat
ADS would require a pregramming fee., It was legally authorized
ta pass that fee onto Gannett.
C. Gannett argues that only Raritan's pre-litigation response is
relevant, yet selectively cites later statements out of context
as evidence of an OPRA wviolation.

At the moticn in limine, Gannsett convinced Lhe trial court

“ha- Raritan was “stuck” with the position it advanced pricr to

l4rpl-L2 7 Ootohar B, 2014



initiation of this aectien. 3T6-1 through =3; Pbl7. Clearly,

Raritan raised the issue of the service charge earlier., [ald;

=

Da2C, T 6:Da28. Yet, the trial court barred Raritan from
presenting evidence con that issue. 3T11-9 through -13.

Although Gannett contends that only Raritan's pre-litigation
OPRA respeonse was relevant, in suppeort of its argument that
Raritan denied the records improperly, Gannett cites rumercus
documents Lthat were created and submitted after the start of the
lawsuit. Fbl7-18. If the Court is geoing to consider statements
by Raritan and ADS made after the start of this lawsuit in

evaluating the sufficiency of Raritan’s response, it should
consider all such evidence, including the statements of ADS
personnel acknowledging that pavroll data existed in non-EDF

format, but explaining that programming was required to respond

3

124=25; Da2zl:€=13;

N

to Garnett’s reguest. Dad3, 9 8; Dad:; Daz?
Moreover, Gannett cites documents cut of context. For example:
1 In its brief, Garnelt cites from a Movembsr 11, 2009
letter from ADS emplcyee Robert Barker “[t]he Earnings Records
[Report] 1is a PLEF file only.” Phl4; Cad5. The letter was after
Mr. Barker’s deposition, and it is obvicus that by “Barnings
Eecorcs [Report],” he is referring to the report te Raritan,
which was provided ornly in PDFE format. See Da%3:1-17; Da%4:4-7.
2. Ganrett cites a November 17, 2009 letter from the then-
Borough Attorney Rizzo “Mr. Barker has never claimed that raw

payrell data is maintained in non-PCF format.” Da3lb. However,

Rizzc did not claim to have personal knowledge about payroll
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information on the ADS system. As the letter makes clear, he was
characterizing Barkerfs statement about payroll informaticon.
Moreover, he made that statement withcut seeing Mr. Barker’s
deposition transcript, which Gannett had not supplied. Da3ld-
315. (Gannett conly provided that transcript on November 18, 2009,

ttachment to a certification. Dad?-&8B. TFurlbher, Rizzo

u

5

Al

1

was not a party te Lhe telephone conversation betwsen Gannett’s
counsel and Barker during which Mr. Barker allegedly told
Gannett’s counsel that payroll informatiorn was kept in raw data
in nen-FDF format. [Da3lb. (Gannett’s counsel failed to disclose
tec Rizzo that she intended to speak tc Barker about the subject
mabter of Lhe ackion.) Dailh,

3. Gannezt cites from a Raritan brief from Octobsr 30, 2009,
“[Elhe Borough of Raritan doss not maintain its records in non-
EDE ...." Da33Z. This was accurate., Gannett has never

proved this statement and cannct show that Raritan itsel?

-
[

d:
maintained records in a non-POF format. Da%4:14-18; Pal’.
Raritan and ADS are acistinct entities, they are adverse In this
action, Raritan has no control over ADS'’S computer system, and
ADS made cleer that 1t would charge for creating the report

demanded by Gannstt. Da31-33. Gannett’s counsel even spoke to

=y

Barker about the subject watter of this action oulbside the
presence of Raritan’s counsel, which would have kbeen a clear
ethics violation if ADS and Raritan wers the same erntity. Da3lb;
R.B.C. 4.2. Morsover, evern ADRS did not have on its system the

custom report demanded by Gannett. Dal2; Datdl-Dabh4dZ,
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4, Gannett then cites twe sections of a Raritan bhrief of
Lugust 10, 201C, in which Raritan stated that it “did not and
does not maintain the records in any non-PDF format,” Pblg;
Daikd, and that it "“deoes not makxe, maintain or keep on file, nor
has it receiwved, the fcrmat requested.” Daidl. These are both
true statements, and mersly point out that Raritan itsslf does
not have the report in nhon-PDF format, and can only cktain it in
non-PLOF format from 2DS at a cost of 51,100,

5. Gannett also cites a perticn of the same brief in which
Baritanr argued that "Cannstt’'s assertion that ADS allegedly
maintains tThe requested regcords in the non-PDF format prefsrred
by Gannett is not supperted by the record below.” Da3el.
However, saying that ADS did not have the “requested reccrds”™ in
the “format preferrec by Gannett” is not the same as saying thaz
“payroll infermation” dees not exist. The repert sought by
GCannelt had toc ke created by ADS by extracting the requested
infermation while sxcliuding SSis.  This statement was also mads
by counsel after the commencement of this lawsuit and alter the
Barker depositicn. Further, counsel was making a legal argument
that the custom report scught by Gannetf was not an existing
“record.”  Only &ADS could represent what payroll infcrmation was
on its system.

£. Gannestt cites communications from Raritan's counsel dated
January 28, 2010, in which ccunsel argued that Gannett had not
met the standard for a Moticn for Reconsideration, Da3l9, and a

letter dated May 7, 201C, in which Raritan’s counsel argued that
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ADS did not Xxeep the records “in the type of non-PDE format
requested by Gannett,” but rather “in a format decipherable by
ADS programmers and cecnverted to EDF format for Raritan.

Raritan, upon receipt of the information from ADS maintains the
files in PDF format conly.” Da324, In fact, print files, which
Gannsett now maintains are responsive to its reguest, were kept in
uncecipherable formalb, Da2l3:22-25; Da2l4:1-23, and not formatted
with the spscific fields sought by Gannett. DaS41-542,

Raritan’s statements made after the filing of the lawsuit and
that are cited eout of context do not establish an OPRA wviolation.
Gannett glides over the actuzl kasis of Raritan’s OFRA response,
which is that Raritan dig net have the information in non-PDRT
format and would ke charged 2 fee by ADS Lo produce Lhe
information In that fLozmat. Dald; DaZ0; Da?d., Morecwver, at the
beginning of this action, Gannett deposed Barker, Dag%, and was
well aware that “informatien” “existed” in “non-?DF format” on
the AD3 system, but argued, wrongly, that Raritan could not
charge for pregramming. IT5-12 threough -21; Cadl.

D. The Trial Court Erred by Granting the Motion in Limine.

At the hearing, the trizl court granted a motion in Iimine

excluding evidence on critical issues cf the case, whether

Raritan had right teo reguest Lhe 51,100 service chargs before

a

providing the reguested report and whether Raritan had to exclude
S5%s L[rcem the report. 3T11-1 through -16.
Gannett had argued that Raritan is “stuck, for better or for

worse, with the position they advanced when they denied the
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request.” 3T6-1 through -3. The trial court granted the motion
in limine, saying that “[t]lhe issues of redaction, Gannett’s

common law right of access, and whether the conversicn fee ig an

excessive ‘special service charge’ were specifically not
considered at the initial Order to Shew Cause ..." Dad3d e

trial cecurt found an OPRA viclation and awarded attorneys’ fees
even though it reserved the issues of redaction, 3T11-8 through -
11, and service charge, Da447, 1 4, for later prcceedings,

This was clearly wrong, as the issue of the service charge was
raizsed in Raritan’s letter of Octcker 2, 2003, prior toc the
initiation of the lawsuit, Dald, and the issue cof redaction was
specifically raised in Raritan’s answer to the complaint, Da3b 1
7, and in its brief in opposition to the 05C. Da334. Further,
at the hearing for the 08C, Raritan’s Lhen-attcrney explicitly
argued that the 51,100 Zee was “what the Borough’s wvendor neads
in order to hire orogrammers to write programs to produce it in
non-POF, " 1I7-7 through -9, and that “[wlhether it's stored in
nen-EOF or not, it cannot be gernerated in non-PCF without
specific written pregrams.” 1T10-17 through -1%, Gannett itself
addre=ssed the issus of the service fee at the 03T hearing,
arguing that Raritan could not charge the fee even if responcing
to Gannett’s reguest reguired programming. 1T6-1 through -19.

Raritan was not requirsed to raise the issue of redaction in

its letter of Octaober 2, 2009 hecause Zannett was seeking an
extracticn of information, and specifically did not seek S554s,

whiczh had nc purpose in its research. 3T77-3 threugh -19; 3T78-
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17 through 13; Pbz%., ™[T]lhe electronic records reguested did nct
include a reguesl [or sccial security information,” and thus,
there was “no ‘redacticon’ to be deone.” Ph58-60. It was only
after Gannetbt contended that it scught complete [iles that S55¢#s
were implicated.

It was error for the trial court to conclude that Raritan
viclated OPRA and to award attorneys fessz on that basis without
first considering whether Raritan was authorized to request the
31,100 service charge. Dad47. If the fee was authorized by
OFRA, then Raritan did neot vielate OFRA and sheuld not be held
liable for attorneys’ fees. Spectraserv, Inc. v. Middlesex

county Dtilities Auth., 416 N.J. Super. 565, TB3 (App. Div. 2010)

ireguesler is not entitled to legal fees where “its OPRA reguest
was improper and [the agency’s] respconse was reasonable”);
N.J.B.A. v. N.J. COBH, 390 N.J. Super. 166, 182 (App. Diwv, 2007}
ifinding that albtlornevs’ [ecz under OFRA were not warranted whan
the agency proposed a “reasonabple sclubtion” Lo the reguest).

At the hearing, the trial court reserved the issues of
redaction and the special service charge [or a later date. 3T11-
H through -13; Dad3d; Cadd?, T4. Ye:z, the trial court concluded

That Raritan vioclated OFPRA and ordered Raritan to pay counsel

Tees before it decided whether Raritan was justified in
requesting & special szervice charge. Daddl. (It never decided
the issue on the merits at all., BDab533.) This is putting the

cart before the horse,
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Gannett argues that because in limine motlcns are evidentiary
rulings, they must be reviewed under an abuse of discretion
standard. ©b20. However, the Bppellate Division does not “defer
to discretionary rulings that are ‘inconsistent with applicable

P

law.’ Wellinghorst v. Arnett, 2013 N.J. Super. Unpub. LEXIS 328

+§ (Bpp. Diw. 2013) {DralC}. DMotions in limine should nckt be
granted where they “have tThe potential to surmarily dispese of
the case ...." Wellinghorst, supra, at *7 (Drall), A motion in
limine is not a substitute for a summary judgment motion. 52g

Bradley v. Pittsburgh Bd. of Educ., 913 F.2d 1064, 107C (3% iz

1950}, By granting CGannett’'s moetion, the trial court prevented

Raritan from demonstrating that it nad not viclated CFPRA.

At

II. ADS DID NOT HAVE THE REQUESTED REPORT, AND EVERY FILE WITH
PAYROLL INFORMATION ALSO HAD SS#s. {(Responding tec Point II).

A. Even if Raritan had the burdens, it met those burdens.
Gannett convinced the trial court to bar evidence concerning
the bhasis for the special service charge and the need for
redaction, 3T11-5 through -13; [Dad34. It now claims that
Raritan failed o meet its pburden of procf and persuasion at the
hearing. Raritan did nct have those burdens beczuse it did not

deny the reguest, it only reqguired a 51,100 service charge to

prepare a report in the format requested, tne fee that ADS saldq

that it would impose. See Mason v. City of Hoboken, 196 N.J. 51,

57 (2008% {reguestor has burden of proving entitlement to legal
fees unless agency has not responded at all). However, even if

Rarican did have those burdens, it satisfisd Lhem by showing Thal
' h

a record specifically responsive to Gannett’s reguest did not
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exist on ALS’S system: Raritan did ncot have a file with the

specilic [ields and Lime periods scught by Cannett and every file
that contained payroll information also contained SS#s requiring
redaction and thus programming. 3TL0&6-2 through -14.

Gannett denies that it sought a customized report, and
coentends that it was seeking copies of entire files. Therefore,

it is worth ncting Gannett’s actual OFRA reguesb:

Digital ({(non-PDF) computerized copy of the following:

1} Master payroll list of all employees paid in 2008
showing: Last name, first name, MI, deparbtment, secticn,
hire date, job title date, job title, base pay at the end of
2008, teotal overtime pay for 2008, and teotal pay for 2008,
The _ist should includes all employess, even those who left
in Z2008-anycrne who recelved a W-2 sLatement.

2) All of the above information but for the following time
frame: Jan. 1, 2008 Lhrough June 1, 2002. This will show
all the zkove fields but overtime and total pay would be
restricted to the first six months of 2008.

iy Bame as reguest %2, bub for the time frams of Jan.
00% thrcugh June 1, 2005,

=r

| ]

£y Please 1include
NecsssSary.

ny code sheets and field maps, 1if

il

DalZ2. And note that Gannett itself characterized what it
“requested” as a “report” in its initial OSC brief. DaZi.
AT the hearing, Gannett admitbted that it was not seeking

entire computer files, but rather only specific perticns of such

ol

files., 1Its representative Leslbilied that “[w!e were simply
asking for a copy ol Lhe public portion of the pavrell records
that they maintain.” 3T78-12 through 13. Gannett said that it
was not seeking 83%s in its reguest. 3T77-3 through -14. It

admitted that it enly sought “[s]pecific parts of the payrol

1dx1-1
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records? rather than complete files. BSee 3T78-12 through -17.
IL expected thal because the infcrmation was in a “digital
format” that Raritan could “set the limitation to it,” 3T54-8
through -14, and “cutput those records for a certain periecd of
time for the fields that we request.” 3T56-1 through -7.
Gannett’s request specified what the list “should include” and
demanded infeormation in time periceds and with fields of
information not necessarily used by Raritarn. DalZ; 3T137-23
through -25%5; 3T138-1 through -8; Da341-54Z2.

Gannett now contends that two types of files should have been
identified and produced in response to its request. The first is
the “payroll master files” of raw payrcll data, and their backup
tapes; the second is the “print files” and their backup tapes.

1. Payroll Master Files.

As ADS manager Frank Baccaro explained, the payroll master
file is *Just basic raw data. It’s get no information as te how
much money that represents or anything in that respect; it"e Just
pay the man 40 hours in earnings number whatever. One happens To
be regular earnings. T'5 just indicating in the system what to
do during its processing.” Da204;21-25; Da205:l. AL the
hearing, Gannett’s expert did not dispute this assertion, and
admitted that ADS’S “payroll master file” likely contained “enly
preprocessing information” 3T117-18 through -25, 3T118-11 through
-15, rather than the final categories and fields reguested by

Gannett or provided to Raritan. The back up tapes were simply

coplies of these raw data files. Falh.
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The payroll master file did not have the specific fields
requested by Gannett. BMorecver, the payroll master file included
S5#s which could not be preduced teo Gannett because they are
confidential. 3T103-22 through -25; 3T7104-1 through =25; 3T105-1
through -5; 3T106-6 through -14 (Gannett’s expert admitting that
every single file included 33ks and that responsive information
could be “extracted” Lrom the f£iles)! . Programmer labor was
reguired tc extract the public pertions of the information and
the fields sought by Gannett, while excluding S3is.

Gannett submitted & report by its expert in which he contended
that Baccarc of ADS admitted that the pavroll master file
contalrned “calculated” waluss., Pz37. The walues may have been
calculated, but that dees nol mean Lhe payrell master file had

the specific fields of information demanded by Gannett.

1

Dazdd:21-25; Dazos:1.

b

il

nnett’s expert relied on Baccaro’s
repcrt in reaching his ceonclusions and did not dispute his
asserticn that the payrell master file was preprocessed., 3TI17-
18 threough -25, 3T118-11 through -15. Further, Gannett’'s expert
report simply ignores the issues of redaction and special serwvice
charge. Pa28. The expert’s concluslon that ADS could simply and
inexpensively copy thoss files conto a disc is thus wrong, and
contradicted by his cwn testimeny that every file included S55#s.
2. Print Files.

The second type of file that Gannett claims is responsive Lo
ils request is print files and back up tapes. These are

intermaediate files which ars “meant to instruct a printer on how
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to lay out the information on a piece of paper.” 32T%4-5 through

4]

-7. The “only use of” the print f£ile “is if [ADS wants tc]

physically send it to a printer off [the] main frame.” DaZli:l
2. "It's got special characters in it for headings and spaces
and line contrels.” LCazld:h-7. "“[I|t's not a data [i1le =o to
speak thal you weuld use it for anvthing slse other than
printing.” DBa2ld:20-23,

A copy of a print file is included in Gannett’s appendix at
Pa25-raZf. One imagirses that if Raritan nad produced such an
unreadable file in response tc a reguest, 1t would be accused cof

rying te congeal information from the pubklic. In any event, as
Gannett’s expert admitted, print files alsc included 55#s, which
required programming lakor to excluds. 2T103-27 through -25;
2T104-1 through -25; 3Tlo06-6 threough -14. The [ields and time
periods specifically requested by Gannett alse did not conform to
the actual fields and fime perlods used in the print files.

Dalz; 3T137-23 through -25; 3T138-1 through —-8; Da34l-542,

Gannett reguested a report of infermation, and its regquest was
interpreted as such by ADS. To respeond tc Gannett’s reguest, ADS
testified that it would have to “pull the data thab’s bkeing
gpecifically reguested ——— and again, vou're saying year-to-date
information --- and place 1T into some specified format that is
acceptable to the receiver.” DaZzz3:19-22 (emphasis added).

Thus, Raritan sheowed that AD3 did not have on its system the
customn report demanded by Gannett and that every single file that

Cannett clasimed was resporsive to ibts reguest included S54s that

ldrl-d2 18 Oomoher 8, 2014



had to be redacted. Programmer labor was reguired to extract the
data demandsd by Cannell while exoluding 25#s.  Raritan was
barred from presenting evidence on the issues of the service
charge and redactien, but nevertheless proved its case.

B. ADS did not say that it had a responsive report.

In its Foint II B, Gannett argues Lhat “aADS5S admitted that the
non=PCOF information Gannett requestsed did, in fact, exist ang was
stored and maintained by ADS." PbZZ. Again, Gannett 15
confusing the issues. ADS acknowledged that it had payrecll data
on 1ts system in non—-FDF format, but repeatedly stated that
responding to Cannellb’s request would require programming.
Dazz21:6-13; Da114:14-25; Dallz:1-2.

Gannett alsc argues thalk ADS could simply have prowvided tThe
payrell master file to Gannett and CGannebt could exbract data

from it. Pb23. However, cnoe agaln, Gannett simply ignores the

fact that every single file with pavyrell data also included
confidential Secial Security informaticen. 3T106-6 through -14.

Thus, even il Gannett had actually asked for complete files
rather than for a customized reporkt, ADRS could not simply copy

and hand over those files. See Burnett, supra, 198 H.J. at £37,

C. Hitchcock said that there was no responsive record.

In Point II €, Gannett argues that Raritan’s expert John
Eitchoock adrittec that “the non-PLOF information Zannett
reguested did, in fact, exist and was stored and maintainec by
AD5 in at least three different locations.” Pp23. This 1is a

distorticn of what Hitchcock actually said in his report:
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ACS has file[s] [rom which the information contemplated

could ke extracted, out neither Raritan neor ADS possesses an
existing electrenic file responsive to the reguest. I have
alsc concluded that the ADS file from which the informabion

contemplated by Lhe regueslh could ke extracted is not

amenable to redaction of confidential information by

ordinary means without ceonversion te a different format.
Fald, Thus, while pavyroll information existed on the RDS sysben
ir non-PO0F format, 2D5 could nob provide a response Lo Gannett’s
request without extensive progranmar _abor.

“forint files' contain all of

Hitchoock alszo explained that
the information that is ultimately printed, but are not generated
for human use and are nct readily human readakle due to the
erkbedded PCL code used tfo output z formatted papesr and FDE
documenk in the ADRS payrcll process uvsed by Raritan.” PaZd. He
explained That a print file is not useful to a typical person
because they would be unzgkle to view the file cor “extract a
unsefnl report of informaticn.” PaZ2Z. Eitcheock statec that a
copy of a print file iz attacked as an Exhibit A tc his repcrt.
Pa2h-PaZiy.

Gannett argues that its reguest for information in “non-POPY
format should be construed as a reguest for print fZiles. Gannett
does not explain how a reguest for one tfhing should be undsrstood
as a reguest for scmething else.

Az Hitcheoook explained, a reguest in “nen-FDF” [ormabt “Lells
mes that ths reguestor doss not wart a particular type of file,

FIF, but it does net tell me what the recuestor doss want.”

Fal%. He zddec that “[tlhere i3 an endless variety of computer
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file formats,

o
L]

5 request [or ‘non-PDF’ is meaningless hevyond
= Y

Ity

the exclusion of the PDT file format.” Pal®.
L proper request under OPRA must identify with reasonable

clarity those decuments Lhat are desired. Zee Benl w. Tewnship

of Stafford, 281 MN.J. Super. 30, 37 (App. Div. 2005). The

requirement of reascnakle clarity must be 25585580 ON & Case-Dy-

case basis. See, e.g., Mag Zntm’t LLC wv. Diwisicn of Alechelic

|

T

Beverage Control, 375 N.J. Super. 534, 547 (App. Div. 2005}. The

specific menu cf information that Gannetl actually requested,
palz, is nct consistent with its later contention that 1t was
seeking entire files cof informatien. It alsc requested files in
“non-PDE” which is exclusive and not inclusive, and which ADS3
reasonably assumed meant files that were understandable to an
crdinary people without special programs.

Gannett argues —hab the intermediate print flles are “exactly
what Gannelt reguested and exactly what Raritan said did not

"

exXTEl. Fh25, This statement is wrong. It directly contradicts
the testimony of Gannelb’s own representative Paul D"Ambrosic who

tearified Lhat “[w]e were simply asking for a copy of the public

portion of the payroll records tThat they maintain.” 3T78-12
through 13 (emphasis added). Gannett admitted that it only
sought “[s]pecific parts of the payroll records” rather than

corplete files. See

|
(]

T78-12 through -16. Gannett said
repeatedly that it was not seeking 5S#s in its CFRA request.

3777-3 through -14. Gannett admitted that 353Fs are
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weonfidential” and “had no purpecse in our research.” 3T77-13
through =14,

Yol both experts agreed that every single print file (and its
backup tapes) included cenfidential 55#=. 3T104-1 through -23;
1T710%-1 through =5; 3T106-6 through -14. Therefore, the print
files were not the exact files Lhat Gannett sought. They did not

contain only the public porticn of payroll records, which Gannett

claims it sought. They did contain confidential S55i#s, which

cannett claimed has no purpose its research, which required
redaction, and which Gannett explicitly said it did not seek.
III. GANNETT DID NOT SHOW THAT ADS HAD THE REPORT REQUESTED CR A
FILE THAT ADS COULD COPY AND SUPPLY; EVERY FILE WITH PAYROLL DATA
ALSO INCLUDED SOCIAL SECURITY NUMBERS. (Responding to Point III).
In its Poinl II1, Gannett once agailn argues that because
payroll “information’” existed on the ADS system in non=PDF format
that a record responsive to its reguest existed, and implies that
Raritan had a dubly to copy every f£ile that had responsive
information and turn it over to Gannett. Raritan refers the
Court to Points I and IT of this brief, in which it explains why
it could net de so and why the fact that “information” existed in
the data base does not mean that ADS had either a report with the
fialds of information demanded by Gannebt or a copy of a file

that it could simply copy and provide to Gannett without

incurring programmer labor.
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IV. GANNETT ARGUES BOTH THAT “RAW DATA" AND WPRINT FILES" WERE
THE “RECORDS" IT SOUGHT, AND THAT THE WINFORMATION"” WITHIN THE
FILES WAS THE “RECORDS”. (Responding to Point IV).

rr

Gannett denies that it reguested a “report. I claims,
rather, that it “requested ncn-PDF payroll information, which, in
and of itself, constitutes a ‘government record’ under CPRL.™
Pb27. It argues that “electronically stored informaticen 1is
different from cther material falling within the definition cof a
‘government record.’” Pb5%. It claims that ®1t: 1gthe
information itself that is the government record.” Pba%.

Thus, at times Gannett argues that Lhe “governnent records”
are the complele payroll master files and the print files, and at
other times it argues that the information within those files is
the record. To corpare to the non-electrenic realm, is the plece
of paper in the filing cabinet the record or is specific
information on the piece of papsr the record?

Even at the hearing, Gannett’s attorney was tripped up,

wor

arguing that the issue in the case was, [d]1id they maintain the
record, as we -- the document -- the infermation that we
requested, did they have that?” 3T8-2 througn 5. Gannetl
constantly uses the terms “record” and “information®
interchangeanly.

Crice again, Gannett wants 1T both ways, depending on the
context. AL times, it denies that it sought a report of
information extracted from the RDS'S database, and instead argues
that Raritan had a duty te copy and produce entire files

containing any of the payroll informaticn scught. IT ignores Lhe

14rl-C2
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Fact Lhat Raritan could not do so because every file included

]

843, which Rariten is reguired to redact.

Ther Gannett tries Lo evade the issue of 8S5#s by arguing that
fhe information within the file is the public reccrd, and nct the
[ile its=elf; that because Gannett only scught public information,
there was no need for redaction. FE.g. Pb39-60. It assumed that
Raritan could simply “output” the [lelds that it requested.
3Tz6-1 threough -7.

It is clear from the actual wording of Gannett’s regquest tnat
i+ was seeking an extraction of the information that atin
specifically reguested. Dal2. When it realized that programmer
labor was reguired, Gannett shifted its position and argued that
it wanted & copy of & complete file, regardless of whether it was
included the specific fields of information scught. Howsever,
when Raritar points out the issue with 35ks, Gannett reverts pack
to its original positien, which is that the indiwvidual pieces of
information are the record, and thkat it did not ask for S5is.

Gannett argues that it 1s a strange colincidence Lhat Raritan
senks the same 51,100 fee, regardless cf whether the reguest was
for complete files cr a report of informaticn. MNothing is
strange about this. The fee was always for the special report,
for programmer labor reguired te extract the information that

1

Gannett specifica’lly reguested while excluding S55%s. See Harder,

.

230 Han. at 59

[

1, 641 P.2d at 378 (for record requests,
“exrtraction” of public information is the “customary procedurs

where the bulk of the data is stored con computer tapes” with
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carfidertial information). When ADS actually provided “Lhe exact
records” that Gannett “sougnt in the feorm that it sought them,”
Ca708, more than four hours of lakor was required, even though
the fes was discounted and ultimately waived. Dad%4, 91 K; Dasdl-
547; Dabz3.

V. RARITAN RAISED THE ISSUE OF SPECIAL SERVICE CHARGE BEFORE
LITIGATION, BUT REDACTION WAS NOT AN ISSUE AT THAT FOINT.
(Responding to Point V, Introduction).

Incredinly, in its Point V, Gannett argues that Raritan did
not raise the issue of the special service charge unlil after the
winitiation of litigation.” Pb29-30. This assertion is plainly
contradicted by the evidence. On Octcker Z, 2009, prior to the
initiation of the lawsuit, Raritan stated thalbt “the Borough” did
not maintain the records in the requested format, and that it
required a 51,100 service charge for “the project” to produce a
special report. Dald. 1In its Verified Complaint, Gannett
acknowledged that it could have the report if it pald the service
charge. Da2d, 6. Gannett’s cla‘m that Raritan only raised the
igsue of the service charge after the initiation of the lawsuil

“ '

denies the evidence and attempts to confuse the lssues.

Cannelbt alsec claims that Raritan did not raise the issus of
redaction until after the commencement of the lawsuit. However,
Garrett cannot have it both ways. At the hearing, it sald that
it was conly seeking specific parts of files, and expected Raritan
to output the public pertion of payroll records., 2T7V8-12 through

14, In its bBrisef, CGannett said that “[a]s the electronic records
r ;.

regquested did not include a regquest for social security
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information, thers [was] no ‘recaction’ to be done of the
government records requested.” Pb59-60. Thus, Raritan had no
reasan to raise the issue of redaction in response to Gannett's
request for cnly the public portion of payrell files. There was,
however, a need for ADS to retain a programmer to extract the
information sought. Da33.

In its attempt to confuse the issues, in the heading for Point

of its brief, Gannett argues that “Raritan denied acgess Lo the
requested non-pPRF payroll information on the ground taal the
records did not exist”, yebk in Point ¥V of its kriel, 1t argues
that it was only after the lawsult began that Raritan argued that
“the reguested non-EBDF information was nct an identifiable
record.” Ph29. Having so severely distorted the evidentiary
record, Gannett is now tangled in its ocwn web and contradicts
iteelf.

carnett also claims that after the lawsuit was filed, Raritan
sagerted as & basis for its OPRA respense that 1t “never denied
access to the regquested records”. Pp29%. This statement is true,
as Raritan always offered the infcrmation to Gannett, even in the
reguested format, subjec:t tc the service charge. Moreover, this
iz not a “post hoc reason” for denial, as alleged by Gannett, but
rather a deferss to the allegaticns ir Gannett’s lawsultl.

The cther arguments that Ganrnett alleges were made after Lhe
lawsuit was filed were raised in response te Gannett’s shifting
position. Gannett reguested a specific report of informaticn and

T

then, after suit was filed, contended Lhat it sought entire orint
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files, and it did sc without ewven amending its OFRA reguest. The
trial court allowed Gannett to litigate this case based on the
notion that it warted entire payroll files in nen-PDF format, a
position cnly taken by Gannett after the commencement of this
lawsuit, but then precluded Raritan from explaining why it fould
not produce such entire files witheout incurring a fee from its
cutseide vendor for exclusion of SS#s. 3T10; 2TLL.

A. Gannett expected ADS to extract the information and expected
Raritan to pay for the labor. (Responding to Point V A}.

In its Point ¥V A, Gannett denies that it sought a “customized”
report and argues that it “did not request that the infcrmation
be segregated cor extracted from any cther nformation existing in
any responsive records. It simply requested that the non-PDF
informaticn be provided, regardless of the existence of any
additional information.” Pb31-32.

This is not what Gannett reguested. It sought only specific
portions of payreoll records and cnly the non-public porticns
thareof. Dal2; 3777-9 through -14; 3T78-12 through 16. Because
every file contained S5S#s, and because oa2%s had to be redacted,
Raritan could not simply copy and hand over print or payrell
master Eiled. ATi64 —2F ¥hrough =253 3TL04 =1 rhrough -25§ 3TL6H
-1 through -%; 3T106-6 through -14.

Ir its brief in support of the 0SC, Gannett acknowledged Lhat

7T

it sought “retriewval

of specilic information from a data base,
using the term “retrieval” as & synchym for “extracticn.” Dra’l.

Ir that prief, Gannett stated that:
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While AD3 may be reguired to retrieve the information Zrom
its computer data base, that process cannot reasonably be
cnaracterized as the creation of a new reccord. The process
of search and retrieval is no less a part of the retriewval
process than locating a decument in a file through an index,
and retrieving it.

'me Cornecticut Supreme Court aptly ruled that any
programming or indexing necessary to extract the information
requested from cther infermation stored in ths =zane data
base is merely a part of the retrieval and formatting or
reformatting process, and cannck reasonably be cheracterized

as creating a new record. Hartford Courant Company V.
Freedom of Information Commission, Supra, 301 A.Zd at 7e3-
T65. The New Jersey oupreme Courk has alse declined to

characterize the process needed Lo extract information from
a computer data base as the creaticon of a new record,
ingtead referring to this retrieval prcocess as a “selective
copying from the ... existing data base.” Bd. of Education
of Newark wv. New Jersey Dept. of tne Treasury, Suprd, 145
Wide et 2ol

Drag&="1.

Thus, in its initial brief in this case, Gannett ackrowledged
that its request could be construed as for “gselective copying” of
the specific fields of electronic infermation sought in its OFRA
request from ADS's data base. See also 1T&-1 through -6 {arguing
that the Beorough could not charge for orogramming  from 1ts
vandor] .

Tt is worth examining the two cases cited by Garneti In this

early brief. In B2, of Tduc. of Newark, supra 145 N.J. Z69 the

Mew Jersey Supreme Ccurt rececgnized that if responding to a
reguest fer electronic records requlres “retrieving” or
“axtracting” information from an existing data kase, the “cost of
extracting the infcrmation” should be borne by the requestor and
that “[n]o added burden” should be placed upon the agency. 145

N.J. at 281.
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That is simply what Raritan tried to do in this case, impose
cn Gannett the cost that ADS would charge Raritan for exbracting
+he information and creating the report reguested by Gannett.

5imilarly, in Hartford Courant Co., supra, 261 Conn. 86, the

plaintiff scught a copy of “the puklic porticn of the
department’s data kase containing all adult criminal
convicticns.” 261 Ceonn. at 101 (emphasis in ariginal). The
plaintiff reguested “a digital copy of all of the fields of
informetion typically produced on a Bureau of Infermation rap
sheet for every adult within the data base” either cn a tape cor
CD-ROM. Id. at 8%. {(Compare this to Gannett’'s request for
specific fields and time periods, its specificaticn about wnat
the response “should include” and its refusal Lo accept the
response as offered by Raritan. DalZ)}.

The Cennecticut Supreme Court held that the agency had to
procduce the infermatior sought, but that when an Yagency cannot
corply with a request for informaticn because it doss not have
the technological capapility to separate exempt Irom nonexempt
data,” tne “gdisclosing agency must comply with such a request
either by developing a program cr centracting with an outside

entity to develop a program, provided that the requesting party

is willing to bear the attendant gosts.” 261 Conn. at 94-95

ferphasis added). Raritan’s OFPRA response ig consisbent with
this result.

The present case is clearly distinguishable from ACLU w. M. J.

Lol

14}

Div. of Crim. Justice, 435 N.J. Super. 533, 53¢ (App. Div. 2 Yy
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upon which Gannett relies in suppert of its argumert. In ACLU,
in the course of producing reccrds, the public agency physically
hlacked out information that was not reguested. However, “"the
public agency conced[ed] the information 1t withhaeld is net
suppcrted by any claim of privilege or any other recognized
exermption to disclosure in OPRA or under our State’s common law

right of access.” 435 N.J. Super. at 534. Further, the

requestor was nct seeking a retrisval ol specific fields ot
‘nformaticn from & computer data base, but rather copies of
recaords in whatever format they were held. 435 N.J. at 537. The
ACLU case stands for the straightlorward propositicen that an
agency cannot redacl extraneous informaticn from records that it
produces in response to an CPRA reguest unless therse 13 a legal
basis for redactiaon.

By contrast, the present case involves a reguest for a report
of information from a conputer databasse for specific time periads
and specific fields of infermation. Every single file included
confidential 9S8#s. 3T106-6 through -14. The Supreme Court has
held that MNew Jersey citizens have a reasonable expectation of
privacy in their SS#s and that Lhose numbers must oe redacted
from public documents before they are preodaced under OFRA.

Burrett, supra, 128 N.J. at 437, In Burnett, the Suprems Court

]

noted that “S8Ns are unigue identifiers. They are clesely tied
to a perscn’s financial affairs and thelr disclosure presents a
real risk of harm.” 198 N.J. at 431. ™' [Tlhe harm that can ke

inflicted from the disclosure of a 35N tc an unscrugulcous
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indiwvidual i{s alarming and potentially financially ruinous.’’

198 N.J. at 431-432 {guoting Greidinger wv. Davis, 988 F,2d 1344,

1354~55 4™ Cir. 1993)).

sannett claims that Raritan admitted in 1ts answer that
Gannett was seeking a government record. However, Raritan has
always acknowledged that it cculd not withhold payroll
informaticon from the public, and admittsd that the payroll
reports received from ADS are public records. Da3b 1 12. When
it filed its answer, Raritan did not know that Gannett would

later claim that print files on ADS'S system were government

/|

records under OFRA,

Gannett also coatends that because Raritan offered the payrell
information that it had in its pessesslion, thers was no need lor
ADS Lo create a repor: and that it cculd simply hand over the
non-FDF versicns of reports that Raritan offered. Pk35., Cnce
again, Ganrett simply ignores the fact that every gsingle [ile on
ADS'S system had S55#s, which required redacticn or exclusion by
trained perscnnel. Morecver, Gannett assumes that the print
files on AD8's system for the specific dates and the specific
fields requested were as esasily retrievable as paper coples and
PDF files provided to Raritan. In fact, this was not Lhe case,
as was indisoutably shown wher: ADS actually provided Gannett w-th
the information ordered by the Court. [a5d4l-542.

Next, Cannett smploys a straw man tactic and respconds to an
argument that Raritan did not actually make. Gannett argues that

Raritan claims that it “did nct know what information was being
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reguested” or did not know what “cata was ‘responsive’” Lo

Gannett’s reguest. Phb36. Raritan made no such =laim. ERather it
argues that Gannett'’s reguest was confusing, complax and
inconaistent because it requested a specific menu of information,
to be retrieved or extracted from an electronic database, but
thereafter, in an attempt to avoid paying the service charge,
Gannett expected Raritan and BDS to construe its request as
seexing complete files. Cannett alsc generally sought
‘nformation in “non-FEDFY format, leading RDS to reasornably
conclude that it wanted the information in an understandable
format.

Cannett asserts that it had ne duty to negetiate with Raxzilan.
Yowever, it did have a duty to identify with reasonable clarity
what it wanted. See Bent, supra, 381 N.J. Super. at 31 UBERR
“encourages compromise and efforts to work through certain

r

problematic reqguests. Mascn, supra, 196 M.J. at V6. Ganneth
vefuses to acknowledge the prekblematic nature of its reguest and
that if it seeks entire files, it should request such files,
rather than a menu of specifics. OPRA “does not affcrd the
ustodian time to speculate about whal the reguestor soeka,
research, survey agency employess To determine what thsy

~onsidered or used, cr generate new docurments that provide

information sought.” WN.J.B.A., supra, 3%0 N.J. Super., at 178.

Tnetead of working with Raritan to clarify its reguest, Gannett
threatened to “file suit if the requested records are not

immediately provided ...." Dal2. Hewever, Gannett choss the
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for a “lLest case

e

Wreng case hecause itz request was poorly
written, and Raritan, in fact, could not provide the report in

the requested format without incurring a fee from its vendor.

B. Raritan offered the information free as maintained, and for
$1,100 exactly as requested. (Responding to V B).

The trial court was clearly wrong when it held that “the
Borough uneguivecally ‘denied” Gannett’s request for ‘cdigital

inon-°P0T) ! copies of Lhe master payvrell list based con the premise
E ¥ E

that the files =simply did not exist.” Da434. In reaching this
conclusion, the trial ecourt ignored Raritan’s letter of Cctober

2, 2009, ‘n which 1t explainsd that it would provide the
information in the format in which it was maintained as well as
in the reguested format subject to the serwvice charge that
Raritan’s cutsice vendor would impose. Dal4. The trial court
also igneored Gannett’s acknowledgement in the complaint that the
issue of the service charge was raised prior tc Lhe lawsuit.
Daz20,9 6. Further, by granting the mction in limine, the trial

court prevented Raritan from cffering evidence with respect to

e

al court’s refusal to consider all

Lhat service charge. The tr
of the evidence with respect to Raritan’s OPRAR response led to
the wrong conclusion and to a holding that rust be reversed.

C. This Court should find that intermediate, machine-readable
files on an outside vendor’s computer system are not “government

racords”. (Responding to Points V C 1 and 2).

1. It deoes not serve the purposes of OPRA to find that print
files are government records,

Foirt ¥ C of Gannett’s krief addresses the issue of whelher
print files are government records. Raritan has argued that tThe
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print files are incdecipherable, intermediate files cn the ADS
computer system that Raritan did nob even know existed, intended
te communicate informaticn to printers rather than to pecple, and
that print files should nect be considered government records.

There is no case in New Jersey that directly addresses this
issue, and the statute defining “government record” is ambiguous,
becaugse the term “electronically stored information” can have
different meanings. Db34-36. The Court must determine whether
every intermediate file cn every computer system uszed To create a
government reccrd is itself a government record, even if the
agency does not see it and does not knocw it exists, and even 1if
the same informaticn is availlakle to the reguestor in the final
record.  Ths Court must decide whether such files are “made,
maintained ar kept on file” in the course of the agency’s
“afficial business.” N.J.S5.A4. 47:12-1.1.

Ultimately, this iz an issue of legislative intent. In the
hearings for OPRA, Senator Robertson cbserved that “there are
going te be a whole host of things that we couldn’t possikly
anticipate, =0 what we should be sure Lo do is to maintain the
right of a court to engage in that logical, sensible balancing,
and if we akardon that, then I think we will have created
something that will have many, many unintended results.” Issues

Dealing with ZPublic Agcess to Governmen:t Records: Hearing on

5.161, 3.351, 8. 573 and 5. 866 Before the 8. Judiciary Comm.,

209" Teg: (N.J. 2000) (hereafter “Hearing”):;pp: 10-11 [(Pdf, pp.

16-17 (www.njleg.state.nj.us/legislativepub/pubhear/030500gg,pdf] .
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a. Transparency in government.

The purpcse of OPRA is “‘to maximize public knowledge about

4]

public affairs in order to ensure an informed citizenry and Lo
minimize the evils inherent in a secluded process.’” Mason, 1356
N.J. at &4 {citation cmitted!., It doss not serve the purpose cof
transparency in government to hold that machine-readable
intermediate files on an outside wvendor’s computer system are
public records when i1Z the agency does not know that they exist
and they play nc role in governing.

In the present case, Gannett claims that it wanted “to review
and analyze the payrolls for all municipalities in a five-county
arez in order to understand exactly how Laxpayer money was being
spent, including overtime paid.” Pbl5., Gannett claims that
there was “a propensity of local municipalities to pay high
salaries to top officials through overtime, bonuses and other
such means.” Pbl5. Raritan cffered Gannett the information it
rneeded Lo investigate this issue and write 1ts story. Raritarn
offered Gannett “immediate access” to the payroll records that it

had in ts possessicn. Dald. Yet, Gannett did nol even bother

o

to visit Boreough Hall te ghtain these records. 3T71-13 tnrough -
6. Caanett did not want the informaticn, it wanted a lawsult.
Given that pavroll information was avallable to Gannett, it does
not serve the purposes of OFRA to held that print files on the
LDS computer system are public records when Raritan did not know

4

they existed and they played no role in governing.
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Moreover, it does not serva the goal of transparsncy in
government to reguire municipalities to construe reguests for
reports in “non-FDF” format as seeking print files. If a citizen
reguests informaticn in “non-PDE” format, can an agency provide
that record in Printer Control Language {“PCL”}, something that
the citizen cannot read and that seems indecipherable? FaZl. &
citizen would assume the agency was trying toe hide information.

Weould it have been reasonable for Raritan or ADS to interpret
Gannett’s request, Dall2, as sesking such print files instead of
as seeking a list of specific informaticn in readable form, such

.

as Excel? If a requestor wants informaticn in a format as

esgteric as PCL, should nat he or she have te ask for that format

b. Ease of Compliance.

Baother goal of QPRER was bo ease the burdsn on puklic agencies

[

fand the public) by making compliange with recora requests
easier. Senator Martin explained that “it’s not my thought that
most municipal officials deliberately defy the law. Cne of the

intentions of my legislation is teo try and make life easier and

clearer. I think the issues are complex, frecuently, as they

have a lot of law that they have to try and comply with. And
zruly believe that ... this legislation ... will make clerks’
jobs easier because it will make the law more clear, in terms of

"

what they have to provide and what they don’t. Hearing, pg. 68

{PDF wersicn, pg. 74) {exphasis added).
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The result in this case completely undermines that goal.

Earitan is held liakle for attecrneys fees of over half a million

[

dollars because its attorney did not identify print files on
ADS'S Wang V86000 computer system as responsive to Gannett’s
reccrd recguest. Instead, the attorney stated cnly what he knew,
which is that Raritan itself did not have a receord in non-PDE
ormat. “Research 1s net among the custedian's

b o |

sezponsibilities.” MN.J.B.A., supra, 320 N.J. Super. at 17/.

Adopting Gannett’s construction cf CPRA, any computer language
used by an outside vendor as an intermediate step in creating
final government records would be deemed a computer language used
by the agency itself to maintain records. Municipalities would
have to identify intermediate files on outside vendors’ systems
written in those languages, even wnen they hire outside vendors
precissly pecause they lack expertise with comolex compuler
systems. They would be responsible for identifying every
intermediate computer file on the system cof every outside vendor
that is used to create a record that is ultimately provided to
the agency “ust because it contains the same “information” as
that record. They would alsc have to identify such files on
“heir own systems, even if there is no programmer on staff to

heln them., These burdens will send compliance costs

I

skyrocketing, and will provide a field day for lawyers, who can
submit complex reguests for slectronically stored information,

use discovery to try to uncever such intermediate files that the
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agency failed teo identify, and reap & bonanza in fees on the
ground that the agency wviolated OPRA.

In analyzing a similar situwation, the Florida Attorney General
recognized that ™' [a]ls part of the task cof manipulating cata from
input file to output file, any number of ‘intermediate’ files may

be generated ... as 'toocls’ used Lo create the final intendsd

§

product that represents firal evidence of the knowledge to be
recorded.” Rdvisory Legel Cpinion-AGD BZ-BY,
www.myfloridalegal.com/fago.nsf/opinicons/30D83E824AR819370852565760
0599reAa.  The “ceontents” of such files “are rarely if ever

i

reviewed by any person” and the municipal agencies may not even
know that they exist. The Attorney General opined that such
files are not public records. The Attorney General cpinion is

sensible and consistent with the result in O'Shea v. West Milford

Bd. of Educ., 381 N.J. Super. 534 (App. Diwv. 2007}, discussed in

mors detzil below.

2. Govermment agencies have no duty to identify whether there are
cutside programs that can decipher intermediate computer files
and, in any event, the testimony on that issue was a net opinion.
{(Rezponding to Point V C 2).

Gannett olaims that there are programs that can decipher the

a

print files, but an agency deces not have a duty to investigate

b ol |
P e

such pregrams., See N.J.B.A., supra, 390 N.J. Super. at 1

Rgenclies have a right to assume that by “nen-FIDF,” reguestors
wanlk Inlforratlion in a format that iz readable and understandable.
Gannet wanted non-?PDF [or its own convenience and claims it

zculd have purchased a program to interpret the print files.

However, GanneLbt could alsc have converted print cor electronic
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PDF files tc non-PDF format, but rejected that option as
i

unreliakle, 3T76-3 threougk -13. It offered neo evidence that the

programs that convert PCL inteo readable form azre any more

reliakle. Its expert merely claimed to have made a Google search
and gave a net opinion. 4T115-12 through -17. Evwen 1f Gannett

had eskbablished that there are relizkle outside programs that
could corvert the print files into readable form, that fact is
irrelevant because Raritan had no duty to investigate the
existence of such files.
3. Hitchecock wazs familiar with print files, qualified te cffer an
opinion, and Gannett’s expert did not dispute that they are not
readable without special programs and that every print file
contained Social Security numbers. ({Responding to Point V¥V C 3} .

In its Foint ¥ C 3, Garnett objects to the testimony of
Raritan expert John Hitchcock on the ground that he did not
examine a CD of Raritan’s print f£ile at the hearirg. FPh45.
However, the Lrial court allowed Hitchcock’s testimony and
allowed a surrebuttal in which he statad that his opinion weuld
rot changs regardless of whelher the actual CC he examined was a
print file cr a payroll master file. <4£T11H8-4T7123. Morsover,
Hitcheock testifised that he is wery faemiliar with print [iles and
with PCL. PaZ0. 1In any event, it was nct disputed that neither
type of file was readable withoul anocther program.

The "net opinion™ rulse provides that an experl's bare

conclusicn, unsupported by factual evidence, is iradmissible.

Buckelew v. Grosskbard, 87 K.J. 512, 224 [18381L). Howsver,

Hitchoock’s conclusicns were bpased cpon facls. The testimony was

undisputed that the print files were written in PCL. Hitchcook

14r1-02 20 Cotober -9, 2014



is familiar with print files, PaZ2l, and Baccaro testified that

Lhe print files wers neot understandzabkle to an ordinary user.

DaZ2l3:22-25; Da2l4:1-3;5-7;18-23. Moreover, Gannett’s expert did

not dispute Hitchcock’s conclusions that print files are not

understandable by themselves, and includs embedded characters and
.

2re written ‘n FCL. Pa3g.

D. Intermediate files and other files kept only by BADS are not
government records. (Responding teo Point V D},

1. Raritan is not required teo maintain payrell records in non-FPDF
format. (Responding to Point VD 1).

In its Point ¥ D 1, Gannett argues that Raritan is required by
law teo maintain and process ils payroll information parsuant o
H.J.A.C. 12:16-2.1. Therefecre, it concludes that the print files
and payrell master files on ADS'S system are records “made,
maintained or kept con file” by Raritan in the course of its
"official business.” N.J.5.4. 47:1a-1.1.

Raritan deoes not dispute that it is required to keep payroll

records. However, Raritan i1s not required :tc make, maintain or

kesp on file payroll records in non-PDF format, either by O0PRA or

any olher statute or regulation. It is undisputed that Raritan
maintainsed 1its payroll records in paper and PDE Lermatbt, as 1t had
every right to deo, and it offered these records o Gannett,

Dald. Since Raritan 1is not reguired to maintain payroll records
in nen-FDF format, it had nec ockligation to identify such
information on the computer system of its cutside vendor.

"

‘Elwen if the requested deocuments ... exist in the files of

outside” parties, That does net mean that “they were, oy law
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reguired to be ‘made, maintained or kept on file® by the
custodian so as te justify any relief or remedy under OPRA.”

Bent, supra, 381 N.J. Super. at 3%.

Thiz iz not a case where Baritan secreted non-°PDF records with
a third-party in order to keep those records from the public.
Raritan was paying for a service from an cutside vendor and was
not regquired to understand the werkings of that vender’s computer
system.

2. The print and payroll master files were created as part of
ADS’s business, not Raritan’s. (Responding to Point V D 2},

In its Point W D 2, Cannebtl argues that the orint and
oreprocessed payrell files a2t issue are part of Raritan's
“opfficial business.” However, these are created Internally by
S as a part of ADS's business of processing payrell
information., 37T%5-3 through -&. The files presumably serve
ADS's business purposes, but they do not serve any “eofficial
business” of Rartan. Therefore, they do not meetb the “made,
maintained cr kept on file in the course of ... cofficial
business” test in the QFRE definition of “Gowvernment Record”.

W, J.5.40 47:1h-1.1.

o

t 15 one thing to say, as this Court did in Burnett w.

of Gloucester, 415 N.J. Super. 506 {App. Diwv. 2010), that an

agency cannot hide public information by delegating its creation
and retention to a third party. The Courl in That case was
clearly concerned with promoting the “policy of transparency that

underlies OFRA” and ensuring that agencies do not use third
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parties to withhold information that the public should have. 415
N.J. Buper. at 517,

[t is quite another thing, however, to say that any computer
language used by an outside vendor to provide services To the
agency is also & computer language used by the agency, and that
any intermediate file on an outside vendcr’s system uzed to
create the record provided to the government is itself a
government record.

Clearly, ADS is not an instrumentality of government or a

publiz agency within the meaning cf CPRAR. Paff w. Atl. City

alliance, Inc., 2013 N.J. Super. Unpub. LEXIS 2127 at *3 [(App.
Div. 2013)(Drald). ADS is a private entity. There is no
suggesticn that it receives public funds cther Lhan for providing
a sorvice; its internal computer files play ne role whatscever in
Raritan’s decisicn making precess; Raritan does not centrol RDS;
Raritan did rot create ACS; and ADS functiens for its own
purposas rather than for the public. While Raritan cannot use
ADS to hide oublic information, that did not happen here. The

Court should not expand the heolding in County of Gloucester Lo

find that every file that ADS used to create the reports that it

provided to Raritan is itself a public record and that every

language ADS uses in its Wang V36000 system is also a languags

uged by Raritan te maintain records.

3. The holding of O’Shea applies; it is Raritan’'s file that
constitutes the government record. (Responding to Point V D 3).

In its Point V D 3, Gannett misstates the holding of 2'Shea v,

West Milford Bd. of Educ., 321 N.J. Super. 5331 ([Rpp. Div. 2007,
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Shea 1s distinguishakle from this case

Gannett arguses that Of

| &

hecause it involved cconsultative material. FPb34. Howewver, while
the Court reccgnized that the handwritten notes at lssue “might
be censidered ‘intra-agency consultative materizl’”, it also
concluded that “they are not ‘government records’ at all.” 391

N.J. Super. at 538. The Court wanted to avoid “absurd results”

that were not “contemplated or reguired by OPRA." 351 N.J.

n

Super. at 53B8-539%9. It would be equally absurd to reguire
Raritan’s attorney to identify intermediate, indecipherable print
files on the ADS system that he did nct sven know existed as
respensive to Gannett’s reguest.

Gannett denies thalb print files and payroll master files are
intermediate files, but it is hard to describe them as anything
else. They are intermediate steps between the information that
is input at Borcugh Hall and the PCF files that are cutput and
actually provided te Raritan, as even Gannett’s expert admits.
See Palo.

E. It was proper to request a $1,100 charge pursuant to N.J.S5.A.
47:1A-5c, 47:1A-5d and the common law. (Responding to V E).

Tn its heading feor point V E, Gannett argues that “[tlhe trial
court correctly rejected Raritan’s argument” that it was entitlec
to a service charge. Pb56. This is a misstatement of what
actually occurred. In fact, the trial court never censidered on
the merits whether Raritan had the right to request the charge
wher it respondsd to the OPRA reguest. 3T11-5 through -13;

Dad34; Daddd, 9 £.
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Gannets also claims Raritan “ignores” N.J.S5.4. 47:1A-5b, which
provides that “access to electronic reccrds” shall be provided
free of charge. Raritan did not “ignore” the statute; It simoly
has no bearing cn the present facts. That statute is intendec te

—

ensure that agencies do not profit when providing access To
glectronic informaticn. It dees not address whether the agency
may recover when programming or manipulation of computer
information is reguired. It also does not address the issue of
whether taxpayers or reguestors bsar the cost when an outside
vandor charges the agency for programming. Mereover, evel
N.J.5.A. 47:1h=-5b reflects the legislative intent that tThe agency
recover its ™actual costs” in responding to an OFRA request.

The statute that dces explicitly address the issue o

Ti

rogramming and manipulation of information technology is

o
=
-4
iy

.J.5.A, 47:1a-5d. A statute with language that specifically
addresses an issue takes precedence over 2z statute with more

general _anguage. Wilson v. Unsatisfied Claim & Judgment und

Bd.. 109 N.J. 271, 278 (19€88). Because N.J.S5.A. 47 :1A8-5d

specifically addresses the issue of programring, it takes
precedence over secticn 5b. Section 3d plainly allows agencies
to regquire & service charge when & reguest reguires “a
substantial amount of manipulation or pregramuing of information
technology.”
Next, Gannett argues that N.J.5.A. 47:1A-5d dces not apply

hecause the information scught “already exist[ed] in electronic

format® and thus, did not have to be “converted” to “paper,
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microfilm, audic tape, or ctherwise.” Ph2%. However, whils
REaritan had the infeormation in arn electronic medium, the format
in which the informaticn was held was PDF, which Gannett
reiected, instead demanding non-PDE, which reqiirsed programmar
labor to provide.

Then Gannett denies that the programming reguired was
substantial or extracordinary. However, responding to Gannett's
request required significant labor by an experienced programmer.
Da541-542. In the context of public records laws, a request that
requires at least four heours of preogramme: time is substantial,
extraordinary and involwes “extensive use of information
technology resources.” See e.g. Fla. Stat. § 113.07 (4) {d) (2014}
{allowing a “aspecial service charge” for recguests regquiring

“extensive use of informaticn Lechnoleogy resources”); Board of

i

County Com’rs w. Colby, 976 Sc.2d 31, 35 {Fla. 2d DCA 2008)

(upholding a special service charge for “extensive uss ol
information technclogy rescurces” where County delined
“extensive” as a reqguest that “will take more tharn 15 minuates to
locate, review for confidential information, copy and refile the
requested materizl”}; Ga. Cede Ann. § 50-18-71(c) (1)

(2014} (Gecrgila statute allowing “a reasonable charge” for
“search, retriewval, or redaction of records” exceeding one
guarter of an hour); N,D.Cent.Code & A4-04-18,32(2014) (Werth
Dakota statute allowing a public agency to charge the “actual

cost” 1f request “reguires extensive use of information
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£

technology resources” and defining “extensive” as requiring mere
thar ons hour).

Morecwer, requiring an agency to pay an cutside programmer to
manipulate data Tc respond Lo a request is alsc “subkstantial” and
“extraordinary.” [.g. Burnett, supra, 198 N.J. at 438. This
solicy iz alsc consistent with the laws of cother states, which

require requesters, rather than taxpayers, to assume the costs of

outside vendors. FE.g. Hartfeord Courant Co., supra, 261 Conn. at

54-95, 801 A.2d at 765(2002) {“where an agency cannot comply with
a request for information because it does not have the
technolegical capakllity tc separate exempt from nenexempt data”
the agency must “cowmply with such a request elither by developing
a program or contracting with an cutsice entity Lo develocp a
program, provided that the regquesting party is willing to bear
the attendant costs”!: Neb. Rew. Stat. § 84-712(3) (k) (2014)
(allowing agency o charge a fee for “computer run time, any

neces

0]

ary analysis and programming by ... [a] third-party
information technology services company contracted to provide
computer services”); Office of Open Reccrds Counsel of Tennessee,
Schedule of Reasonable Charges for Copies of Bubliz Records,
http: //wew.comptroller.tn.gov/repository/OpenRecords/FormsSchedul
efpliciesSuidelines/ScheduledfReasonableCharges.pdf {(allowing
agency tc recover costs charged by an “outside wvender to produce

iz legitimately

1]

copies of requested records” where “the custodia

=

unable to produce the copies in his/her office” and allowing

LR

agency toc assess the requestor the cost where the agency “1s
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assessed a charge to retrieve requested reccrds from archives cr
any other entity having pcssession cof regquested records”); M.Y.
Pub. OFF, Law & B87.1(cy (i1iid{iwy; & B9.3(a)(2014) {allowing
agency to pass on the “actual cost to the agency of engaging an
cutside professional service to prepare a copy of a record” which
ineludes the cost of engaging “an outside professional service to
provide copying, programming cr other services reguired to

rovide the copy”). See also Picteometry Intern., supra, 307
p ¥ [ A

Conn. at 195 {where “agency itself would be required to ZIncur [a]

foe® from an outside vendor to respond To &2 regquest, a2gency Can
= 4 g Y

9

harge requaestor for the fse, even in the absence of statutaory

authcorization): State ex. Rel., Gambill, supra, 135 Chio S5t. 3d,

at 305, %86 N.E.2d at 9%37-38{allowing agency to charge plaintiff
where “requested data ... was intertwined with exempt scflware
... [and agency] would be charged by a private cocmpany to extract
Lhe reqguested data”).

In passing N.J.S.A 47:1A-5d, the Legislature recognized that
“here are costs involved in programming and manipulation of
computers, and that agencies should recoup those costs from
requestors where the labor is substantial. This 1s standard
practice in public records laws. FE.g. Cal. Gov't Code §
6253.9(k) {2) {2014} (requestor shall bear the cost of “programming

and compater services”

when The request reguires “compilatiocn,
extraction, or programming” to preduce the recerd); Mo.Rev,Stat.
§ 610-026.11(2) (2014} (™[i]f programming is regquired beycnd the

customary and usual level to comply with a request for records or

14xl-02 4
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informaticn, the fees for compliance may include the actual costs

i

of such programming®); Meont. Code Ann. 2—E=11002% () 120143
{allowing agency to charge “expenses incurred by the agency as a
result of mainframe and mid:tier processing charges”); N.M. Stat.
Ann, § 14-3-15.1 {(F}(2014) (requiring fee if “infeormation

takase 1z zearched, manipulaled or retrievec”);

wl

contained in a «c
r, Rev. Stat. § 192.440{4}(a) (2013} {allowing fees “reascnably
calculated to reimburse the public body” for the actual cost of
“summarizing, compiling or tailoring the public reccrds, either
in organizaticn or media, to meet the perscn’s request”); Tex.

Gov't Code Ann. § 552.231 [a) (2) {(allowing agency to charge fee
=] B b &

when request reguires “programming or manipulation of data” to
provide reccrd in the requested feorm); Utah Code Ann. § 63G-2-203

{

[

i {allowing a fee for “compiling, formatting, manipulating,

packaging, summarizing, or tailoring the record” when the record
is compiled in a form other than that normally maintained by the
government agencyl; Wyc. Stat., § 16-4-202(c) (1) {2014} (the “party

making the request” shall bear the cost “of censtrucling th

M

reccord, inclading the cost of programming and computer
sorvices”),

Like New Jersey, thoss states are commitied to full and cpen
access to public receords. Howewer, like New Jersey, Lhey aveid
having their taxpayers subsidize requests from data miners, media
corporations arnd the like that require extensive programming. It
begs credulity to belisve that the New Jersey Lagislature

intended to place yet another financial burden cn the backs of
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its heleaguered taxpayers by forcing them Tc subsidize The costs
of extenszive programming. It will wreak havoc on municipal
budgets 1f this Court upholds a decisien that: (1) requires
agencies to lecate files not identified in a request; (2]
requires agencies to identify print and other intermediate files
on cutside wvenders' computer systems; (3) requires agencies to
manipulate data in a computer system with which they lack
expertise; and (4) prevents the agency from recouping the costis
of that manipulatiocn.

Our: Supreme Court has recognized that the Legislature intended
that regquestors bear the costs of reguests reguiring extensive
time and effort:

OPRA providses that costs may be passed con Lo reguesters. The
statute allows for recovery of aclbual duplication costs.
N.J,5.0A. £7:12-58k. In addition, regquestors may be assessed
costs for preparabion work invelved in respending to a
request. See N.J.5.A. 47:18-%c {a2llowing rezscnakls special
service charge when records cannct be reproduced using
ordinary egquipment or reproducticn involves extracsrdinary
expenditure of time and effort): N.J.S5.A. 47:1A8-5d (allowing
reasonable special charge if "a substantial amount of

manipulaticn™ is reqguired).

Burnett, supra, 128 N.J. at 438,

M.J.S.A. 47:1A-0bd expressly allows agencies to provide service
charges for substantial preogramming labor. Becausse the
orogramming and manipulation reguired in tThe present case was
substantial, this Courl szhoula find that Raritan was lsgally
authorized to rsauest the 51,100 fee and reverse the Lrial

court’s decision below. Indeed, while paragraph 5d explicit.y

allows service charges for reguests involwing substantial
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programming, N.J.S5.A. 47:18-5¢ sheuld also ne construed Lo allow
a charge in this instance.

In Burnett, the Supreme Court’s approach to interpreting OPRA
was instructive. The Court was forced to rececncile a specific
provisicn of OPRA, N.J.S.A. 47:1A-5a, which explicitly regquired
the disclosure of 354#s in certain cases, with the policy of

protecting reasonable expectaticns of privacy. N.J.5.A. 47:148-1.

The Court re-ected a literal reading of N.J.5.A., 47:1A-5a because
it conflicted with the intent of the Legislature:

Ordinarily, specific language in a statute takes prﬂrﬂdun'
over more general language. Wilson v. Unsatisfied Claim &

Judgment Fund Bd. 10% N.J. 271, 278 , 536 A.20 752 (10887 .
Under that common approach to ntdLlLD”y construction,
section 5's precise language about 3SN's would prevall over
section 1's5 more breoadly worded pr1vacy warning. However,
because a literal reading of section 5 could lead to absurd
results, we cannct stop at its plain language. See M.S5. v.
Millburn Police Dep’t, 197 N.J. 236, 250, 562 A.2d 5135 '
(2C08) .

Burnett, 198 N.J. at 424-425.
"he Supreme Court relied cn N.J.S.A. 47:18-5c as well as d in
finding that a reguestor had to pay the cost of redacting 55#%s

from microfilm, a cost that stretched intc the six figures. If
5c only applies to the traditional definitiocn of “printed
matter,” ther it weould not have applied in Burnett, because
cachnica-ly microfilm is not printed matter. See e.g. 37 CFR
Part 202, App. B (distinguishing between microform and printed
matter). Yet, the Court recognized the policy ana intent cof CPRA

in having reguestors bear the cost of extraordinary reguests and

substantial programring. The Legislature did not intend the
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bizarre result that requestors pay for extracrdinary expenses
cnly for printed matter, but taxpayers assume the costs of
programming and manipulation of informaticn techrnology.
VI and VII. SUMMARY JUDGMENT FOR GANMETT AND DENIAL OF SUMMARY
JUDGMENT FCOER RARITAN MUST BE REVERSED BECAUSE SERVICE CHARGE AND
REDACTION WERE NOT MOOT. (Responding to Points VI and VII).
A. The service charge.

Ir 200%, ADS told Raritan 1t would lmpose arn 51,100 service
charge te provide the informaticn in non-FDF format. Da33.
Earitan ther passed that charge cnlo Gannett. The legality of

Farilan’s OPRA responss mu

L]

t e judged by its conduct in 200%,
not three years later, in 2012, when ADS mysteriously decided to

waive the charge. Dab40; Spectraserv, Inc., supra, 416 N.J.

Super. at 583 (requestor 1s neot entitled to legal fees where “its
OPEA requesl was improper and [the agency’s] response was

reasonabkle”}; N.J.B.A, supra, 390 N.J. Super. at 182 {finding

that attorneys’ fees under OPRA were not warranted when the
agency proposed a “reasonable sclution” to the reguest),
Yet, the trial court granted summary judgment to Gannett on
the issue of the service charge because in 2012, three yesars
after Gannett’s request, ADS waived i1ts service charge. Da333.
This is absurd, and completely inconsistent with the position
That Raritan’'s response must be svaluasted by its pre-litigation
pesture. Raritan could neot pessibly have known in 2009 that 2DS
would waive the fee in 2012, Gannett argues that Raritan will

L1

gain a “winofall” of $1,100 if the grant of summary Jjudgment is

reversed, bul as Raritan made clsar in its brief, Raritar is not
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aszking for a check feor 1,100, bul rather a finding that
Faritar’s 0OFRA response was rezscnakle,
It iz well settled Lhal sztatutes musl be read to aveid abksurd

and impractical resulis, even when doing sc is in contrast to the

literal meaning of the statute. Burnett, supra, 128 WN.J. at 424-

[l

2by M.3. wv. Millburn Pclice Dep’t, 187 N.J. 236, 250 (2008). See

alasc ©'Shea, supra, 281 N.J. Super. at 53B-539% (rejecting an

interpretaticn of CPEA thal would lead Lo absurd results).
Statutes must ke read “sensibly rather than literally.”

Schierstead w. Brigantine, 29 N.J. 220; 230 {1858). The grant et

summary judgment led te an absurd, impractical result that
punishes Rariten for not predicting in Z0C% that ADS would waive
the service charge in 201Z2.
B. Raritan's summary judgment motion.

The Lrial courl also denied Raritan’s cross meticn for
surmary Jjudgment on the issue of redacticn, finding that the

rr

issue was "moot” because Raritan sxcluded 35#s2 when it compllied
with the CZourt’s order of Novemrber 132, 2012, Da5:5%. Howewver,
Lhe lszsue of whether in 20082, ADS could simply <ony and hand over

an entire file without excluding S5#s 1s & genuine controversy

that bears directly con the existing controversy over attorney

h

25, See Greenfield w. N.J., Dept. of Corr., 382 N.J, Super.

54, 257-5

(W]
(84

(Bpp. Diwv. 2C06) (issue is mool where 1t can have ro
practical effect on existing controversy). The Lrial court
excluded the issus of redaction at the hsaring, 3T11-83 through -

13; ordered Raritan te provide the repert to Gannett kefore it
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addresased the issue of redaction, Dadis=-447; and then held that
the issue was moot because in complying with the arder, Raritan
excluded 5S#s. Da555, This is also an absurd and impractical
result. Obviously, the issue of redacticn bore on whether
Raritan was justified in requesting the service charge.
Therefore, the trial court should nol have dismissed the issus as
moot, and should have granted Raritan's motion.

IX. THE AWARD OF ATTORMNEYS' FEES MUST BEE REVERSED.

A. Gannett is responsible for its fees, and the trial court’s
award of $590,051.07 is wrong. (Responding to Point IX A).

Gannett accuses Raritan of a “scorched earth” strategy in this
case, as though Raritan is to blame for its exorpitant fees.
Pb3, It is worth ncting therefore the myriad ways in which
Gannett caused fees to increase. It submitied a request for a
report of information, ther denied that it did so. Rather than
arend its regquest or cocperate with Raritan, 1t filed a lawsuit
fear days after making its reguest. It filed an action in court
rather than before the Government Records Coungil, It hired
expensive attorneys and regularly overstaffed the case. Davll:
Da7l4, 1t filed an interlocutcry appesal that thiz Court
determined was improper. Dal3B. It convinced the trial ceurt to
exclude evidence on coritical issues at the beginning of the
hearing, and then Lo grant summary Jjudgrent and never dacide

those izzsues 2t all.
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B. The Amount of Fees Awarded is Unreasonable.

1. Expert reports are not required for attorney fee
applications.

In ibts Peoint IX B 1, Gannett arguss that Raritan only provided
its counsel’s uncertified opinieon in challenging the award cf
legal fees. Howsver, expert opinicns are not reguired In

attorney fee disputes. Weleosky v. Sparta, 2012 M.J. Super.

Unpub. LEXIS 2722 (App., Div. 2012) (Dag871,873). Rather, “[tlhe
court, either trial or appellale, 12 itself an expert on the
guesticn [of attorneys fees| and may consider its own knowledge
and experience concerning reascnabkle and proper fees and may form

an independsnt judgment either with or witheut the aid of

roy

2 F.2d 143, 144 {5*F

=2

witnesses to wvalue.” Campbell v. Green, 1

Cir. 15400 . A “reguest for attorney’s fess should nol zesult in
| ¥

a second majer litigaticn.” Hensley v. Eckerhart, 461 U.5. 424,

437 (1983).

Raritan submitted its counsel’s certification. [a&ld4. He is
clearly gualified to opine ¢n the issue of reasonable attorney's
fes=z, and, as the Special Master recognized, contended that 3140
paer hour “should be used as a benchmark.” Dag95h. Rarlitan
provided sufficient evidence with respect to reascnable fees,
and, in any ewvent, did nck have the burdern of oroof.

2. The hourly rates charged by Gannett were excessive.

Gannett arguaes that Raritan “did not provide a single

certified statement identifying a reasonable hourly rate "
Pon7l. This is the sams argument answered above. {See response

to Poinkt IX B 1 akove), Cafld, f2; Dac76-&£77. The Special
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Master and the trial court are nct reguired to accept the
certificaticns submitted by the sc-called “prevailing party,” but
may uss their own expertise to determine when ralbes are
eXcessive.

In support cof its argument that its hourly rate was
reascnable, Gannett cites a transcript of an oral decision in
ancther cass. P2a2215. UHNotably, in that case, the trial court

ot

also found Lhat Gannett’s hours wers “unreasonable” and reduced

Hh

them. Pa?l7%. The total fees in that case were 526,909 a [ar cry

=1

from the almost 5600,000 ir fees awardsd in Lthis cass. FPaZ?
Moreover, in that case, Gannett’s conduct in causing the Increase
in fees may nct have been a5 sgregious as in this case.

Cannett also cites M&J Comprelli Reslty, Inc. v. Town o

h

Harrisecn, 2012 N.J. Super. Unpub. LEXIS 18964 (App. Div. 2012}
{Pa225). There, the Lotal amount awarded in an CPRA case seeking
vo_ uminous documents and several regussts was $Z8,351.38.  PaiZZe.
Plaintiff had originally sought 567,365.5C, plus %1,897.86 in
costs and cisbursements. FaZ2Z28., Moreover, in that case, the
regquestor worked with the town Lo narrcw its reguest instead of
rushing to the cecurthouse to rack up legal fees.

The cases cited by Gannett prove how outlandish its fee award
ig, eszpecizlly when Ganrstt's legal mancuvering convincec the
trial courl hear this case in a piecemsal fashicn and then to

avoid addressirg Lhe critical issues,
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C. Gannett’s fees should be reduced to reflect its limited
success. (Responding to Points IX C and F}.

Gannett forced both parties te incur unnecessary fees by
filing an unsuccessful interlecutery appeal. The Court must
exclude hours that are unnecessary, and consider the extent to
which a partyv’s action have caused any excess exXpenses To be

in

L8]

rred. Szczepanskl v. Newcomb Medical Ctr., 141 H.J. 346, 366

{1995 ; REendine v. Pantzer, 141 N.J. 292, 335 [(1935}. "Fees

should rnot be awarded against a party for time expended by an
obstructing party, especially where the chkstructed party may as a

result fall to succeed in estaklishing his or her position.”

o

Yueh v, Yueh, 329 N.J. Super. 447, 46

..... e R sl o

(App. Div. 2000). Gannett

was awarded fees for applicaticns that it lest or partielly lost.
The trial court abused its discretion in failing to consider

Lhese 1

F ]

dzs.

[F 4]

D. The Special Master and trial court abused their discretion by
not considering “the amount involved” in this action.

In ite appellate brief, Raritan argued that the Special Master
arred in failing to consider the “amount involved” in this
action. D[Ch532. R.E.C. 1.5{a){4) clearly provides that the amount
involved is a facter in cetermining reascnable attorney fees.
GFannett ignores both the Rule and the cases cilbted by Raritan in
support of its posgsiticon. It argues that fee awards do not have
to be strictly proporticnal to the amount in disputs. However,

whnile fees need not be °

‘sbrictly proportional,” the “amount
invoelved” is 2 factor in an attornevys’ [eo dlispute Chat must be

considered. WNJDEM w. MNew Jersey Dep’t of Correct., 185 H.J. 137,
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155 {2005} [(“the gourt alse should consider the factors

enumerated in RPZ 1.5{a}” in OFRA cases). The Special Master
failed to consider the “amount invelwved” at all in Lhis disgpute.
Da710=711.

E. Taxpayers should not have to subsidize Gannett's decision to
hire expensive attorneys to pursue its corporate interests.

Trhe Special Master found that “Gannett’s substantial legal fee
expenditure in this case was not Sust to win this case abeout a
single town’s records. Gannett was {(and is) trying to establish
legal precedent that it can use for years to come to access New
Jersey government records in ‘digital {nen-PBDF} computerized’
form without paying a service charge.” Da’l0l.

Yet, the Special Masler alsc founc that “what may be a
reasonaple expenditure of legsl fsss by Cannelbt Lo meet its
corporate chjectives of establishing precedent ... is net
necessarily a reasonable hourly rate or a reascnable amount of
hours in a fes shifting OPRA case, dealing with one town's
records.” DalCl.

The Specizl Master failed to reduce the fees encugh to account

for the fact that Raritan taxpayers are keing forced tc subsidize
Gannett’s corporabe inlberests. Contrary to Zannett's argament
that the attorney fee award was a “oosl of law enforcement,”
Fh75, the f=e2 in This case 18 a trarnsfer from Laxpaysrs to
Gannett to help it establish a precedent that it can custom order

reports of information without payving a service chargs.

F. Addressed in Point C above.
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G. It is outragecus to award Gannett over $70,000 just for its
fee application.

The fee award for the fee applicaticn is almeost 17% of the fee
award for the underlying case. DaB8353. Gannett cites cases
stating that time spent on the fee application is “compenszable,”
but it does not address the argument that such applications do

nct ju

(W]

tify the same rates as work con the substantive issues in

the case. FPRobb v. Ridgewood Bd. of Educ.. 26% N.J. Super. 394,

411 {Ch. Diw. 1993}, Neither the trial court nor the Special
Master reducec the rate for time spent working on the fze
application.

“[A]1 fee award for hours devoted te the preparation of a fee
applicaticon should be reducec when plaintiffs do not achieve
complete success on the fee petiticn.” Robb, supra, 269 N.J.
Super. at 412, Yet, Gannett’'s fees were not reduced to account
for its failure Lo achieve an erhancement or Lo reccup 1C00% of

its fees, It did not achieve ccmplete success on its atto

)

ney
fee application, as it sought $992,%33.62 in fees, LatBl, but was
awarded $501,471 frem the Special Master and an additional

546,%8%,.30 from the Lrial court, excluszsive of cosls.

H. The fees should have been reduced because thisz was a test
casea.

Raritan does not repeat here the argurents made in IX E above
addressing the impropriety cf fercing Raritan taxpayers to
subsidize Gannett’s corporate interests.

Gannett argues that it needed the informaticn reguested Lo

investigate “the spending habits of government entities in New
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Jersey.” Pob78, Yet, it never even followsed up on Raritan’s
offer to provide the records in the formab In which they were
maintained. 3771-13 through =16. Clearly, this was a Lest case.
Gannett argues that “it weculd have cost Gannett an exorbitant
amount of money” if every other town responded by charging 51,100
for payroll records. Pb7%. This assumes that other towns, like
Raritan, do not keep records in ncn-FDF format, an assumption
dispelled by Gannett's testimony at the hearing. 3731-3 through
-10 {acknowledging that scme towns produced files in Excel).
Moreover, at the hearing itself, Gannett argusd that “if every
ane of those 86 municipalities” [rom whom it recuested records
charged what Raritan did, then it “would hawve cost Gannett
294,600 ,..." 371% -S5through-7; 3T13-14 threough -15. Thus,
Gannett seeks about a million dellzrs in legal fees (including
its ecriginal reguest and the enhancement) when by its own
admissicn at meost 594,600 was at stake. Yel, 1t claims its fees
are reasonaple and that Raritan should pay them.
¥. THE UNFUNDED MANDATES ACT APPLIES. {Responding to Point X).
Gannstt argues that the Unfunded Mandates Ack, N.J.S5.4.
52:13E-1 to 22 (the “Act”} does not apply to OPRA because it only
applies Lo provisions enacted on or after January 17, 19336.
PbEl. However, OFRA replaced the Right-tc-KEnow Law in 2001. Mag

Ent’'t, supra, 375 N.J. Super. at 544 n.2, The provision limiting
attorneys’ fees to 5500 was replaced by a provision allowing

“reasonakle” attorneys’® fees tfto the prevailing party. N.J.S5.A.

£47:1A-6. Marsover, by its own language, the Act applies to any
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f enacted after on or after January 17, 1%%¢.

“provision of a law’
N.J.8.A. 52:13H-2. Because the provision allewing uncapped
fees to a prevaliling party was adeptsd after January
17, 1996, the Act applies.

Cannett next denies that the Act imposes an unfunded mandate.

If this Court allows reguestcrs to demand custom reports of

information from agencies and then reguires a

iy

encies to pay for
the cost of programming or redaction that those demands entail,

-

it will mest gertaeinly cost extra money o municipalities.
Gannett lgnores this issue in its brief.

Finally, Gannett argues that Raritan has not exhausted its
adrinisbrative remedies, Howsver, the doctrine of exhausticn is

relaxed where the interests of justice reguire and to avoid

needless delay. Nolan v. Fitzpatrick, 9 N.J. 477, 485 (1832},

1

0
o

see alsc Elizabeth Educ., Ass’n v. Board of Zduc., 2011 N.J,

Super. Unpub. LEXIS 3065 (App. Div. 2011) {Dral5} (issuing
decision under the Act even though plaintiff had rot submitted
claim to Councll on Lecal Mandates). It would cause neesdless

delay to force Raritan toc bring this issue before the Council on

Local Mandates.
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GANNETT' S CROSS AFPPEAL

XI. GANNETT'S REQUEST FOR AN ENHANCEMENT WAS PROPERLY DENIED.
{(Responding to Peint XI).

In its cress appeal, Gannett ¢laims that an award of
£590,051.07 in fees and ccsts is not sufficilent compensaticn and
seeks a 50% ennancement as wall.

Canneltbt’s attorneys were well paid for their time and there
was ne risk of nenpayment. There is nc reason to transfer yet
more money from Raritan taxpayers to either Gannett or its

attorneys. Gannett’s reguest [or an enhancemsnt 13 unseemly, and

[#4]

uncermines any c.aim that it is acting in the best interests of
taxpayers.

The purpese of an enharcement of legal fees is to compensats
for the risk of nonpayment when the attorney’s payment is

ertirely or substantislly contingent cn a successful cutoome.

Rendirne, supra, 141 N.J. at 238. In deciding te whether to grant

an enhancement, the court’s job “simply will be to determine

whether a oase was taken on a contingent kasis, whether the

0 ey

attorney was able to mitigate the risk of norpayment in any way,

[

and whether other economic risks wers aggravated by the
contingency of payment ...." Rendine, supra, 141 K.J. at
A% (citatiorn omitoed) .

It is cnly in exceptional circumstances that enhancements are

granted in OPRA cases. “YOrdinarily, the facts of an OFPEA case

will not warrant enhancement of the locdestar because the sconomic

(K]

risk in securing agcgess Le a particular government recerd will be
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mirimal.” WJDEM, supra, 183 MN.J. at 137. There will ke,
however, "unusual circurstances [that] occasiona’lly may jusbily
an upward adjustment of the leodestar.” Id.

The Special Master distinguished NJDPM and rejected Gannett’s
reguesk [or an enhancement because he found that there was no
risk of nonpayment to Gannett:

Gannett’s attorneys killed their client menthly and were
promptly paid. Consegquently, tThere was no risk to Gannett's
lawyers of not being paid if they lost the case. Gannett's
attorneys were highly gualilied, were part of large law
firms, and killed at market rates. Gannetf itself had & ret
incoms of $6772M as of Dsoesmber 26, 2010, {Andsrson Cert.,
Fx. A}, TIn contrast toc Gannett and its counsel, KJIDPM was
an “unincorporatec grassroobs asscociation™ Lthatbt was
sgttempting Lo elffect change in Hew Jerssey’'s use of the death
penalty. It procured the services of a lawyer (Mr, Walsh)
who worked for frese for MNJDPM on The OFEA request, mostly at
night anc on weekends, as he had ancther job. His ultimate
fee reguest as a prevailing party under CPRA was a lodestar
of B89.% hours of work at %155 an hour. Here, Gannett's
lodestar request is for an amount zlmost a hundred timess the
amount 1n MJDPM.

Dee90-91, Morecover, it i3 not cl=2ar whether the snhancemant
would be pald to Gannett or To its attorneys. GannetiT Has
a’ready paid the attorneys the full amount agreed upon. Dag?0. On

the other hard, as the Special Master pointed ocub, 1L the

bl LR

enhancement were pald to Gannett, then 1t would “profit” Irom its
OPREA fee applicabion, whichk 1s conblrary Lo Lhe intent of OPRA.
Dagal,

There 18 nc claim by Gannett that any part of its attornevys’
fee was contingent upon a successfiul cutcome. Furthermore, given
the ampunts Gannett was willing to pay its attorney, “[t]lhis 1is

not 2 cazss where tha cenizl of the fee enhancement would

discourage future attorneys in CFEA cases from working for
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N
~ta



o

Gannett or any cther large, well-funded, corporate media entity.
Cae%l.

Moreover, Gannett’s risk cof [ailure in securing the reguested
documsnts was not high. As the Special Master acknowledged,
“"Raritan was always willing to provide the documents to Gannett

. Dag90., Gannett could have sasily cbtainad the documents
ard, using its own rescurces, converted them inbto whatever format
it desired. For an 51,100 f[ee, Ganrett could ever have chtained
the report from ALRS in non-PLOF format., Any elevated risks of
[ailure fall sguarely on Ganneti. It chose fTo make this a test
case, spending hundrzeds ol thousands of dollars.

Gannett argues that tThe public importance of this case
“ustifies an enhancement. However, all COPRA cases involve public
decuments, and presumably matters of public impeortance. Yet,
only in “unusual” casss 13 & fes enhancement warranted. HKIDPM,
supra, 1%5 N.J. at 157. Allewing an enhancement in this case
would suggest that every case cof first impression under CERA
would warrant enhancemsnt. This result is nct contemplated by
the legislature,

Finally, Gannett ergues that it should have been awarded 100%
of its fees and costs. PFb85., The Special Master correctly
recomuended a reducticon cf fees because Lhe time spenl was
excessive, the cass was overstaffed, and Gannett impropsrly tried
te kill Raritan Laxpayvers [or ils attcrneys’ overhead., Davl3-

T1lh. The fees should have been reduced by much more.
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CONCLUSION
For the foregoing reascons, Raritan respectfully reguests that
Lhis Court reverse the decision bkelow and find that Raritan’s

response to the OPRA request was legal and authorized.

WOOLSOW SUTPHEN ANDERICN, P.C.

Dated: Octaber 2, 2014 By /\}‘A“@A.—-——nﬁ_

Mark 5. RAaderson
Zal051872
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